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Income Taxes
A, Application of Windsordecision

1. The RS announced in Rev, Rul, 2003-17 thet W would apply plac glebratio
dless of domicile,

2. All same-sex marrages will file the same as for opposite sex marrisges, at least
with respect to thelr Faderal returns,

Legally Married must be Married Filing Joint or Married Filing Separate
tic Partnars, Civil Union, or "Marriage Equivalent” must be Sir
. Community Property State of Domicile- Federal handling
i Split most types of community Income and deductions per IRS Pub. 555
2. Married or RDP the same, ai‘z%@megh the application of cornmunity prog “’”L‘y rules to
RiPs was a %@%;n ication to atidress the nequa %”y%:;@i'm@ Windsor {How could ther

be community If there was no relationshin?)

5 in California, Nevada, and Washington are a vivid

3. IRS rules for fiting RD
sxample of imagination at W&?k

4} Exarmple: Becatse the IRS concludes that cornpensalion Is commusifly
incomne, they conclude that the withholding that ocours must be spilit between the
partners andd reported on separats retums, However, regardiess of whether
estimated tax payments are made from & cornmunfly bank account, they are not

55

split ard must be reported by whomever the estimate was assotiated with,

b Exarnpie: The IRS diciates that self-ermployment income, and the
associated fax, must be spiit and reported one-half on each partner’s return.
However, there exists no such authority in the Internat Revenue Code, and the
policy contradicts Social Security Administration rules, which diviate that onfy an
individual engaged in self-employmeni can be credited with seff-employment

contributions.
o Vone of the crealive violations of community property rides would be 2

H
i

probiom for married same-sex spouses who tvpically would Tile joint tax returns.
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Net operating losses, capital losses, rental real estate losses, miscellaneous
1 RDF's and Civ ' spect fo a vartely of
fimitations that are more genarous V:fhéé%’% filing as two unrelated people than when filing a

joint tax returmn,
2. As an example, at smaller levels of income, an individual Is allowed to deduct up to

7

625,000 of rental losses that would otherwise need to be carried forward, A married
couple has the same $25,000 limitation, but a couple in an RDP or civil union would get
100 s Federal level,

oFc

e

L Pring to Windsor, there were significant problems when applyving local law

dissolution to couples who were not recognized as married for Federal purposes

aj Mo non-taxabie divisions of property under IRC Sec, 1041
&) Alfrnony taxable but not deductible by the paying pariy
2. These problems will still exdst for ROPs and marriage equivalents

3. s problem does not exist when the couple is domiclied in a state that does
not recog marriage because there would also be no dissolution of marriage
imputed Income for Married Same Sex Couple Health Care Benefits
1. Emplover provided health care benefits are generally excluded under IRC Sec. 106
when provided to an emplovee, spouse, and dependanis,

pouses, any amounts

2. Prior to Windsor, since "spouse” only included opposite se
rity paid by an employer or pald under state law reguirements were treated as

voluntar
income to the employes.

3. Since é/%f;*}zef sarinvalidated the restrictive {iesf’ inttion of 3;3 nder DU % A

for a same-sex SROUsE.

4, The RS announced in Rev, Rul. 2003-17 that they would apply a "place of
celebration” rule for determining whether individuals would be entitled to refunds of fax
paid on the ;mg;;a%d income,

5. Further guidance as to procedures for both emplovers and emplovees to claim
refurids was furnished in IRS Notice 2013-61
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il Estate and Gift Tax
oo

A, W rwas all about the estate tax marital deduction.

uses, so even though a couple was married

1. DORMA did i
deduction was avallable to the estate of 2

under state or extra
deceased spouse,

arn fi gé“"%“ tax purposes is unlimited, so having e
ring purnosas when the estate is large.

3. The benefit of now being able to transfer a large estate o the surviving spouse
state or gitt tax only accrues to married couples, not to RDPs or marriage
&%uiv%%mzm
ﬁi‘ﬁw In community property states, th a benetit that accrues to a san

ne tax basis rules under Internal

p by virtue of z?"t

ty thatis ;w{;a;éf@{:é
narket valu

adiustment is only to the
decedent, so for property owned with a pariner or spouse, normally on
get the sdiustment to market value

2. Community property recelves an adiustrent for 100% of the property, so having

der Internal Revenue Code

property rec g ized as communit be a huge benefit unc
Sec, 1014 forco v nroperty Spouses.

for s

3. Because community proper %Z; will generally exist only when a couple is domicile
i a community property state, this berefit will only arise when a same-sex cmzpég was

ried In a state that recognized ihe ceremony and they are domidlled at deathin g
&ﬁi”i’z?ﬁéﬁﬂﬁ’{‘g property state,

. Social Security
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A, As a general rule, even on a joint tax return each pers =
own contributions to the Social Secur ég, system and is fﬁiﬁ ted with their
sarnings, either through W-2 earnings or self- z*“%"zg‘:f&i}gms;ﬂ;»g@i tax. Each person then
collects Social Security benefits %:;sazsi;né on their own earnings.

B Spousal benefits are an exception to the general rule.
1. A surviving spouse can collect all of the retireme et benefit apolicable to the
deceased spouse in lieu of %:hais“
2. A spouse can also elect to receive one-half of their spouse’s benefit after age 62 1f

it is greater than their own.

4 Medicare eligibility typic r«aiiy requires 40 guarters of earnings credit, but 4 spouse
with insufficient work history can also qualify based on his or her spouse’s work credits.

Social Security Administration is currently processing clai
; Ea &M is domic %’m ina smm%h&

oo

1. Curtously, 42 LLS5.C. 41 s against S-5E COUDES nartied ina state or
Jurisdiction which recognize ¥ {
broadens the ability 10 recaly f
recognizes other forms such as RDP, civil union, i?%{:

2. 42 U.S.CoA16{RH AN provides that anapp §{3m for survivo
recognized as married in the state of application would st
on a decedent's record if the applicant would have the same sta
respect to the inheritance of property of the decedent,

witled to bensfits based
a spouse with

. Bm
&
4‘%‘:‘

3. e most states which have Registered Domestic Partnership, Civil Unions, or
simi ias‘ status to marriage provide these same rights to inherit, SSA will process such

survivor claims in acoordance with S5A GN 00210.004 and provide a table inthat notice of

such similar recognitions

Other Federal Retirement Benefits

benefits who Is not
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“ERS and its predecessor CSRS both allow survivor retirement benefits to
x spouses, and do not suffer from the same problem as social security
on

which limits to recognition based on the rules %’“{% s state of domicile

vy g

B. Thus, Gffice of Personnel Management began pro
survivor annuities for same-sex married couples (but }Eﬁﬁ”efz

once the Windsordecision was issued.

>>>>> worker receives g iy, If
ot %”m retired worker will be reduced
have sufficient funds to pay the survivor

D. OPM at leastin one case h

vased on the original date of marriage
Example: Rhonda (RP) was married to her partner of 20 years durlng the 2008 marriage
"window" in California. On July 1, 2009, Rhonda, a Federal employee retired and began
collecting a FERS annuity. At that time, Rhonda had no choice but to consider herself
unmarried, and collected benefits as a single retiree, a significantly higher amount than
a similar married retiree electing benefits for retiree and surviving spouse.

m
E

As a result of the Windsor decision, Rhonda applied for a change in benefits to continue
to her spouse after Rhonda's death, and was approved. In addition to reducing
Rhonda's current monthly benefits, OPM demanded $30,000 based on the
"overpayment” which had occurred since her retirement date. (The overpayment
because her benefits since July 1, 2009 were based on the only option provided her
under a law found unconstitutional in 2013.)

Right or wrong decision? (As of July 15, 2014, the decision is under Administrative
Appeél)
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Private Retirement Plans

s

A, The IRS announced that all retirement plans covered under Sec. 401{a} and

3

404(bY of “i:h{%: ;%%%E Revenue Code must be amended to reflect the Windsor
d in cperation must reflect the gecision after
1. This effectively includes gl plans other than 1RAs, stete and loca ment

plans, and some plans of ?a%w’tm;,ﬁ nitities,

2. On S@Qi :Eg; 20 i“ﬁ RS issus
Federal tax purposes, same-sex couples married in & ju
marriage must be treated equally regardless of state of domic

ES On April 21, 2014, 1188 Notice -19 clartfied & number of
natters, and reflect wﬁ‘i:h@ due date é’m plan amendments above,

@t Essarmially all plon activities which rely on spouses o maryy
gualified foint a zgf strvivor annuities, spousal roffovers, guaiified dorme:
arders, efe. rnust ireat same-sex soouses egually when the stete of domiciie
recognized the marriage after Windsor and prior to Sept. 18, 2013, and regard
f domiciie recognition subsequent o Sepr. 18, 2013,




