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From Outlaws to In-Laws

Legal Standing of LGBT Americans’
Family Relationships

Jenwirer C. Pizer, Esq.

WHAT IS THE “LEGAL STANDING" of lesbian, gay, bisexual, and
transgender (LGBT) family relationships in the United States today? As this
chapter is finalized in early 2012, six states and the District of Columbia issue
marriage licenses equally to same-sex and to different-sex couples.! The laws of
another five states allow same-sex couples to assume the same legal rights and
responsibilities that different-sex couples may assume, but by entering a civil
union rather than by marrying.? Four states permit same-sex couples to acquire
a similarly complete set of state law rights and duties by registering a domestic
partnership, which lacks a formal ceremopy through which the new legal status
is created.? Considering these 16 jurisdictions, more than one-third of the U.S.
population now lives where state faw offers same-sex couples full rights and du-
ties through a state-conferred legal status. Recent studies indicate that 14% of
same-sex couples in the United States are married (Badgett et al. 2011). In at

I'The states are Connecticut, lowa, Massachusetts, New Hampshire, New York, and Ver-
mont.

2These states are Delaware, Hawaii, Minois, New Jersey, and Rhode Island.
?These states are California, Nevada, Oregon, and Washington.
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36 The LGBT Casehock

least five more states, same-sex couples may register for a more limited state-
conferred status entailing decision-making authority in various contexts and
sometimes other state law rights as well.* Many cities and counties also have
regisiries in which same-sex couples may register their domestic partnership.
But because family law rules operate at the state level, these local registries can
provide only limited rights and recognition related to functions controlled at
the local level.?

Two other areas of “family relationship recognition” make up the big pic-
ture—the private sector and the federal government. In the private sector, em-~
ployee benefits {including health insurance for family members and the ability
to take family medical leave) are valuable parts of compensation. Thanks to two
decades of advocacy by employee groups and others, many of the largest com-
panies voluntarily offer family benefits to employees with a same-sex life part-
ner, and often also to those with an unmarried different-sex partner, as a matter
of compensation equity.®

Lastly, because of the so-called Defense of Marriage Act {DOMA) enacted
by Congress in 1996, federal law ignores the marital status of married lesbian
and gay couples. This means the estimated 50,000 to 80,000 married same-sex
couples in the United States are treated for federal law purposes as single, de-
spite having full legal responsibilities and rights under state law.” Because of
Obama administration policy changes, the picture has improved for federal em-
ployees, for whom workplace benefits now include recognition of same-sex
partners and children for many benefits such as farnily medical leave, bereave-
ment leave, and relocation benefits, but not spousal health insurance.? In addi-
tion, the Administration has been making changes in agency regulations to per-

4These states include Colorado, Hawaii, Maine, Maryland, and Wisconsin.

5These rights and recognitions can include health insurance and other family benefits
for local government employees who have an unmarried life partner of the same or dif-
ferent sex, as well as family discounts at county museums and “famnily member” visita-
tion privileges in local facilities such as hospitals and jails.

& According to survey data, 39% of Fortune 1000, 57% of Fartune 500, and 83% of For-
tune 100 companies offer their employees benefits to cover a same-sex partner (Human
Rights Campaign 2009). Note that these voluntary benefits are a term of employment
and generally end when an employee leaves a job, and that an employer’s choice to rec-
ognize its workers’ family relationships does not entail recognition by government or
other private parties, such as other businesses. Iz addition, despite the example set by
these large companies, it is estimated that 70%—80% of private businesses, employing
millions of workers, do not offer domestic partner benefits (Kaiser Family Foundation
and Health Research and Educational Trust 2009). These conditions contribute to the
reality that those in same-sex relationships tend to be uninsured and underinsured to a
disproportionate extent {see Ponce et al. 2010).

7See Williams Institute 5.598 testimony (Badgett et al. 2011).
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mit some protections for same-sex partners in areas where private institutions
receive federal funds, such as requiring fairness in hospital visitation, home
mortgages and rental housing, and certain protections against partner impov-
erishment from the cost of long-term nursing home care.? At the same time,
these improvements do not fully alleviate the financial, practical, and emotional
harms that DOMA inflicts by requiring the vast body of federal law and regula-
tions to treat married lesbian and gay people as unmarried.!?

The U.S. constitutional system of state sovereignty with mandatory inter-
state cooperation makes things considerably more complicated. Although state
family law and related rules sometimes vary greatly, individual states have
evolved independently and voluntarily to the current status in which they usu-
ally respect the marriages and parent-child relationships that other states allow
for their own residents, even if a particular state’s own rules are different. Thus,
when heterosexual couples and their families move to a new state, they some-
times find themselves subject to new, unexpected rules, but married couples can
expect to remain married, and to remain legally bound to their children,
whether their parental ties exist as a result of the adults’ legal relationship or
from an adoption decree or other court order. Purther, when a married, hetero-
sexual couple travels and faces a question of whether their home state’s law or
the different law of the place they are visiting controls, there generally is a settled
approach for deciding which state has a stronger interest in enforcing its
law. This system of interstate cooperation—often called “comity law”—exists
against the backdrop of the U.S. Constitution’s “Full Faith and Credit” and
“Privileges and Immunities” clauses, which call upon states to respect one an-
other’s sovereignty while facilitating fair treatment of those who travel.

In the past roughly 15 years, however, about four-fifths of the states have
created antigay exceptions to these rules, with three-fifths having done so by
amending their constitutions. State family law rules have varied in the past, such
as in their treatment of women and in ¢riminalization or acceptance of inter-
racial relationships. But the opposition to equal treatment of LGBT people—
especially following law reform movements that largely have eliminated differ-
ential laws based on race, national origin, and sex—has been in dramatic con-

8The presidential memorandum providing some family benefits for federal workers
with a same-séx partner, but not spousal heslth insurance, is posted at http://
www.whitehouse.gov/the_press_office/Memorandum-for-the-Heads-of-Executive-
Departments-and-Agencies-on-Federal-Benefits-and-Non-Discrimination-6-17-09.
?The presidential memorandum requiring hospitals that receive federal funding to
respect patient wishes concerning visitation and surrogate decision making, if those
wishes were put in writing, is available at http://www.whitekouse.gov/the-press-ofice/
presidential-memorandum-hospital-visitation.

193ee Williams Institute 5.598 testimony (Badgett et al, 2011).
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trast to the predictability and practicality achieved over the years for heterosex-
ual couples and their families. These politics have forged an interstate legal
landscape that is discriminatory and confusing in complex new ways. However,
the consequences—unintended by many voters—are inspiring stronger calls
for reform, including for interim steps to reduce the harms in the meantime.!!

Indeed, laws and court rules are changing at an encouraging pace, although
not nearly fast enough for the roughly 9 million people living in the United
States today who identify as LGB or T (Gates 2011), of whom nearly 600,000 are
in same-~sex relationships {Gates and Cooke 2011), with roughly twenty percent
of them raising 250,000 children (Badgett 2010).

In the United States, only 21 states and the District of Columbia explicitly
protect workers against sexual orientation discrimination on the job, and only
7 explicitly protect against gender identity discrimination (National Gay and
Leshian Task Force 2011); federal law does not explicitly forbid either form of
employment bias, tholugh some protection exists under more general laws and
the U.S. Constitution.!? State and federal antibias protections are similarly in-
adequate regarding education, housing, health care services, financial services,
and other commercial transactions. And even where ¢ivil rights laws are com-
prehensive and civic leaders trumpet a welcoming climate, antigay attitudes re-
main pervasive (Sears and Mallory 2011). Great numbers of LGBT Americans
thus still live in fear of losing financial and personal security.

Why the Law Matters to
Mental Health Professionals

Why discuss the state of the law in a book about mental health needs? There are
several reasons. First, it is helpful for health professionals to grasp how the legal
system’s inclusion or exclusion of same-sex couples may be causing or exacer-
bating a patient’s anxiety, depression, or other psychiatric conditions. In addi-
tion, from a practical perspective, mental health professionals may need to
know who has decision-making authority and/or responsibility if a patient be-
comes incapacitated, and with whom a patient’s information may be shared if a

U For example, in addition to the regulatory changes referenced above, President Obama
also has endorsed the Respect for Marriage Act, which would repeal DOMA. (http://
www.whitehouse.gov/blag/2011/07/1%/president-obama-supports-respect-rarriage-act).
It now has 32 sponsors in the Senate and 138 sponsors in the House of Representatives.

12Note that the federal and state constitutions apply only against government, and sep-
arate civil rights laws are required to constrain the conduct of private businesses and

individuals.
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patient cannot say. Absent a formal designation by the patient, state law usually
allocates authority according to legally recognized family relationships. Absent
a competent spouse, the law usually empowers adult children, siblings, or other
relatives to speak for one who is incapacitated. Likewise, a parent may consent
to or refuse medical care for a minor child as long as the parent has a legal te to
the child. Those with deeply meaningful but legally unrecognized relationships
usually have no right to make decisions or even to receive information. The legal
status of relationships also frequently determines whether a person is eligible for
health insurance as a member of the primary insured’s family, or for victim ser-
vices or compensation when a loved one has been injured or killed.

It therefore can be necessary for mental health professionals to consider at
the start of a treatment relationship, and to reconfirm over time, who plays an
important role in a patient’s life and whether those whom a patient would wish
to be involved in his or her care have the necessary authorization.

Origins of Law Reform

Historically, American law has not treated LGBT people and their families fairly
and with respect. Until recently, the law—like the health professions—did not.
recognize sexual orientation and gender identity as characteristics that exist
along a spectrum for everyone. The tide was turning by 1996, when the U.S. Su-
preme Court was asked to consider the validity of a state constitutional amend-
ment approved by Colorado’s voters to negate antidiscrimination Jaws enacted
by the municipalities of Aspen, Boulder, and Denver to protect lesbians, gay
mer, and bisexual persons. Colorado’s Amendment Two required that protec-
tions for LGB people could be passed only at the state level. The U.S. Supreme
Court concluded the amendment was invalid because, by closing the doors of
local government and requiring that just this minority group take its Tequests
for help to the state level, it violated the federal guarantee of equal protection.i?

In 2003, the U.S. Supreme Court invalidated the remaining state sodomy
laws 2s inconsistent with constitutional guarantees of individual liberty. Justice
Kennedy's Iead opinion expresses concern for the lives and dignity of gay people
and deemns same-sex relationships worthy of constitutional respect.!* The deci-
sion ensured that no longer could sodomy laws continue to be invoked as rea-
sons to fire workers, to deny parents custody of their own children, and to re-
strict student speech and organizing, among other things. This marked a new
era for LGBT Americans by affirming that the constitutional guarantees of ib-
erty and equality apply without regard to sexual orientation.

3 Romer v. Evans, 517 U.S. 620 {1996).
Y Lawrence v. Texas, 539 U.S. 558 (2003).
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Where We Are Now

The Supreme Covrt’s Romer and Lawrence decisions, although breakthroughs, did
not entirely erase the many prior adverse rulings or the countless court decisions,
laws, and policies discriminating against LGBT people. Thus, the movement to re-
form American law—state by state and at the federal level—continues. The rapid
pace of this reform is the reason why this chapter requires a time marker.

Looking forward, then, four features characterize this period of legal and pol-
icy reform, First is the gulf between parts of the country in which same-sex cou-
ples are fully equal, with the same opportunities to create family relationships
within marriage as different-sex couples, and other regions in which family rec-
ognition is denied through explicit state laws and/or constitutional amendments.
Because family law historically has been the province of the states, geographic di-
versity is not a new phenomenon. What is new is the rapid divergence of states—
from a consistent, but largely unconscious, denial of recognition to same-sex cou-
ples, to affirmative recognition in some places and emphatic rejection in others.

Second is the resulting uncertainty and confusion that LGBT people may ex-
perience when traveling and the vulnerability and anxiety they can face as a re-
sult. The United States is one country, and as a modern society it is highly mo-
bile. Ideas are influenced by a dominant national news and entertainment
market, Many businesses operate on a national, if not an international, scale and
expect employees to travel frequently and sometimes to relocate. Vacation des-
tinations advertise to all corners and try to entice a diversity of travelers. Geo-
graphic and cultural distances have seemed to shrink for many Americans. But
this is much less true for LGBT people.

Third is that the federal government still largely denies the existence of mar-
ried gay couples by expressly reserving federal marital benefits and protections,
such as Social Security spousal support and equal federal tax treatment, only to
heterosexually married Americans, despite the thousands of married same-sex
couples in the country.

Fourth is the attention being paid to the needs of LGBT people, and to their
families, and the resulting pace of change. The direction of the change process
now appears clearly toward inclusion and eventual equality. This means there is
pride, optimism, and impatience where once there was mostly shame, fear, and
hiding. But with rapid positive change in some places, and backlash in others,
many LGBT people are confused, and even overwhelmed, by questions regarding
matters most Americans do not think twice about. These can range from whether
rental car companies will see a couple as a family or charge them an “extra driver”
fee, and whether to complete one or two U.S. customs “family” declaration
forms, to whether their state and federal tax returns should be consistent.

These four features characterize family law today, both in the rules recognizing
same-sex couples or not and in those governing their parent-child relationships.
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What follows are brief descriptions of the systems regulating these relationships, in-
cluding ways that current law sometimes protects, sometitnes excludes, and some-
times creates confusion, depending on where couples are and the issues they face.

The State-by-State Patchwork of
Rules Establishing Rights and
Responsibilities for Adult Couples

The most visible features of marriage may be those relating to solemnization of
a couple’s new status. But the rights and duties with respect to each other, rela-
tives, and society can provide essential crisis management for couples and their
dependents, including entitlement to financial and other supports. As noted
earlier, in the absence of a formal designation of someone, the law determines
who can make decisions for a patient and have access to information. The per-
son designated by default may be an estranged blood relative rather than the pa-
tient’s trusted, day-to-day companion.

Likewise, if a patient’s mental health is being affected by relationship prob-
lems, it can be helpful for those providing treatment to know whether she or he
is stressed because a former partner is breaking a promise of support, or because
the patient just realized the law will not enforce the promise. Is the patient fee]-
ing betrayed by the former partner, or also by a discriminatory society? Perhaps
the patient also is angry at himself or herself for not having understood his or
her legal vulnerability. Given how the law is improving in some states and not in
others, it is easier than ever for LGBT people to be optimistic that those in au-
thority will treat 2 same-sex partnership the same way as a heterosexual mar-
riage; et in many places, such optimism will prove unfounded.

What follows is an overview of issues to be considered, keeping in mind that
1} the legal details are evolving in some parts of the country and not in others at
present; 2) federal law has only just started to recognize same-sex couples; 3) many
employers have brought their benefit plans in line with their nondiscrimination
policies, but a great many have not and are not compelled by law to do so; and
4) the ever-expanding national conversation about marriage equality for same-sex
couples can exacerbate the uncertainty and the gulf between the broader rights
those couples believe they have and the more limited rights they actually may have,

Marriage And Civil Union: A Comprehensive
State Status Created Through a Formal Ceremony

Massachusetts was the first state in the country to require that marriage licenses
be issued without regard to the gender or sexual orientation of the applicants.
The lowa Supreme Court reached a similar conclusion, unanimously, in 2009.
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In addition, the legislatures of New Hampshire, New York, Vermont, and the
District of Columbiz all have voted to open marriage to lesbian and gay cou-
ples.' Connecticut also allows same-sex couples to marry. After that state’s leg-
islature created “civil unions” for same-sex couples in 2005, with the same
rights and duties as marriage, the Connecticut Supreme Court ruled in 2008
that the separate status was inherently unequal and fafled to provide the equal-
ity that the state’s constitution requires. !

The Vermontlegislature first coined the term civil unions back in 2000, after that
state’s supreme court ruled that lesbian and gay couples are entitled to equal rights
and responsibilities but left open whether that could be accomplished through a
separate status or whether marriage must be opened. The New Hampshire legisla-
tare followed Vermont’s lead, passing a civil unions law in 2008. Both state legisla-
tures then voted in the spring of 2009 to open marriage to same-sex couples and to
phase out civil unions. Similarly, in the District of Columbia, the city council created
a comprehensive domestic partnership system open to both same-sex and different-
sex couples, then opened marriage equally to all couples regardless of gender and
sexual orientation, following fast on the heels of Vermont and New Hampshire.
Couples in the District can have either partnership or marriage, but not both; ifa
same-sex couple marries, doing so terminates their domestic partnership.

Of the five states that now zliow adult couples to enter into a civil union,
Delaware, New Jersey, and Rhode Island offer the status to same-sex couples
only, with the same rights and duties as marriage but a separate legal meaning
and, as a practical matter, a lesser social status. Hawaii and Itlinois, in contrast,
offer that separate status without regard to gender or sexual orjentation.

Public Registration Systems for Extending Legal
Protections and Recording Couples’ Commitments

In contrast with the states that have opened marriage or created civil unions,
others use a centralized registration system that allows same-sex couples (and

151n the spring of 2009, the Maine legistature also approved marriage for same-sex cou-

ples, and Governor Baldacci signed the bill. But the change was reversed by a voter ref-
erendum in November 2009. The Washington State legislature passed a marriage bill
and Governor Gregoire signed it in February 2012, although a repeal referendum con-
test is anticipated. That same week, New Jersey’s governor vetoed a similar bill, Lastly,
as this chapter is finalized, a bill to allow same-sex couples to muarry in Maryland
appeared headed for Governor O’Malley’s signature.

6The Connecticut Supreme Court drew extensively from the May 2008 California
Supreme Court decision that, under that state’s constitution, lesbian and gay couples
must be allowed to marry. An estimated 18,000 same-sex couples married in California
between June and November 2008, when voters passed Proposition 8, placing the dif-
ferent-sex-only marriage restriction into the California Constitution.
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sometimes different-sex couples) to record the existence of a domestic partner-
ship already formed, without need for a license or solemnizetion. California
was first to take what had been a local registration concept to the state level, in
2000 allowing same-sex couples to file a form with the secretary of state’s office
and thereby acquire minimal legal rights. In subsequent years, the legislature
expanded the rights and obligations of registered couples to nearly those of
married couples. Then, in 2009, the California Supreme Court held that the
rights offered to gay and nongay couples must be fully equal as a matter of state
constitutional law, except for the different-sex requirement for marriage.!”

Washington and Oregon have followed a similar path, with Washington
reaching the goal of complete state rights and duties for registered partners in
multiple steps between 2007 and 2009, and Oregon doing so with one law in
2007. Nevada enacted a partnership system with full rights and duties in 2009,
with two key distinctions. First, the registry is open to both same- and different-
sex couples (like civil unions in Hawaii and Illinois). Second, leaving a blatant
and constitutionally suspect discrimination, it excludes equal benefits for state
workers with a registered partner rather than a spouse.

Maine and Wisconsin also have state-level partnership registries, but with Lirn-
ited rights similar to the interim protections California and Washington adopted
for a time. Since 1997, Hawaii has allowed any two adults of same or different sexes
who are ineligible to marry to register as “reciprocal beneficiaries,” and thereby ac-
quire limited protections; approval of Hawaii’s civil unions legislation in 2011 did
not eliminate this registration systern. Colorade has created a similar status called
“designated beneficiaries,” which permits two adults to designate each. other for
various purposes without attesting to an intimate domestic relationship.

As noted earlier, these state registration systems built on a concept first
adopted at the municipal level, starting in the mid-1980s. The local registries
have limited ability to convey legal rights, as municipalities generally lack au-
thority over key subject areas, such as spousal and child support, inheritance,
medical decision making, torts, tax, and evidence. At the same time, any official
recognition of same-sex relationships helps to insist that such relationships be
respected. Also, the public recording of couples’ intentions—even locally—can
be relevant in later disputes with third parties, or if the couple breaks up. In ad-
dition, some municipalities use their registries to offer partner benefits to their
employees, and some private employers do as well.18

YIn Strauss v. Horton, 46 Cal. 4th 364 (2009), the Californja Supreme Court upheld
Proposition 8 but also ruled that those same-sex couples who married before its passage
remain married, and that the remaining state equality guarantee requires that the rights
and duties offered to different-sex couples through marriage and to same-sex couples
through domestic partnership registration must be the same.
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Agreements Authorizing One to Act or
Provide Benefits for Another

Through a formal writing—often called a power of atforney—a competent adult
may designate another to act on his or her behalf in 2 range of contexts. These
commonly include medical decision making,'® visitation in a health care set-
ting, or acting with respect to financial or other matters. State laws usually im-
pose requirements to make sure such private documents reflect an individual’s
free and informed actions.

Often a document designed for health care settings will specify that it acquires
force only when the individual is incapacitated or for another reason unable to act
for himself or herself. Such documents also may select among blood relatives who
otherwise would have equal legal authority to speak, and might disagree. Most
important for many LGBT people, such a document can override the legal pre-
sumption that a blood or legal relative has authority to make a decision and/or to
visit, and instead can authorize any other person or multiple people to do so.

An individual’s ability to choose whom he or she wishes to act on his or her
behalf does not require that state law allow that individual to enter into any par-
ticular form of relationship with the person or persons so designated. Unlike the
state’s power to create a family status for the range of purposes governed by fam-
ily law (including rights to receive benefits from third parties and the govern-
ment), private documents recording individuals’ wishes about matters over
which they have sole authority should be honored even in states with laws de-
nying legal recognition to same-sex couples as couples.

Ir: 2ddition to a power of attorney for medical decisions, other key docu-
ments for giving force to one’s choices include a will, trust, or other estate plan;
powers of attorney for financial matters; up-to-date beneficiary designations

for one’s 401{k) or other retirement accounts; life insurance womamm.w annuities;
and other financial planning tools (see Lambda Legal 2010; see also Burda 2004;
Clifford et al. 2010). As discussed in the next subsection, options vary among

BWhether to Hne&nm public registration of an employee’s domestic relationship or to
rely on a private affidavit systern is the employer’s choice. In some places especially, an
employee may be deterred from accessing family health insurance by fear of coming out
as an LGBT person in the absence of an antidiscrimination law. But employees can be
just as worried about revealing their sexual orientation to their employer within a con-
fidential affidavit system. These fears appear to be among the reasons that same-sex
partners remain underinsured (Ponce et al. 2010},

19These also are called a health care proxy and can include an advance health care direc-
tive, recording an individual’s wishes about accepting or refusing life-sustaining treat-
ment if it were to be concluded that the person is sufficiently damaged or in pain, will
not recover, and cannot express iis or her wishes. .
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states for protecting parent-child relationships, and an ounce of completing an
option is worth many pounds of later attempted cure. Lastly, although family
courts do not always enforce relationship contracts as written, such documents
can be invaluable evidence of what each party understood about the other, un-
derstood both to have agreed, and intended for their relationship.20

Same-Sex Couples and Parenthood

The federal and state constitutions protect each person’s right to have and raise
their own children. That does not, however, entail rights to insist that the gov-
ernment provide parenthood through adoption, fostering, or publicly funded
reproductive assistance. In past decades, most lesbians and gay men became
parents through a heterosexual relationship and only later came out. Many then
faced bias in court if the nongay parent asserted that the child would suffer if
raised by a lesbian or gay parent.

As discussed by Barber in Chapter 4 of this book, “LGBT Parenting,” how-
ever, much has changed. Today, while more same-sex couples are adopting chil-
dren jointly, more also are having children together, with medical assistance, in
‘ways that leave one of the adults without a legal relationship with the couple’s
child or children. Just as when a child predated the adults’ relationship or when
one adult adopts singly, the law considers the other adult a “nonparent” who
usually cannot make decisions for the child or provide health or other benefits
that depend on a legal bond. Likewise, if the legal parent dies or the adults’ re-
lationship fails, the nonlegal parent may have no rights to continue the parent-
child relationship, and the child may have no claim for support, intestate inher-
itance, or other benefits from the “nonparent,”even if that adult has been z par-
ent in daily reality since the child’s birth,

Parental status often arises from biology (genes and/or gestation) but also
can be created by a court order. Adoption is the most common and can be in-
dividual, joint, or by a step- or “second” parent. In step- and second-parent
adoptions, a parent consents to creation of parental rights in another adult,

without relinquishing her own rights.

State law also can presumne parental status in specified circumstances, such
as when an adult receives a child into his home and holds the child out as his
own. Or, ifa child is born to a married couple, both spouses may be presumed to
be parents even if a third adult donated genetic material or caused the preg-
nancy through intercourse.

T Consider mmun&mmw the discussion of pre- and postnuptial (and analogous pre- and
post-domestic partaership registration) agreements in Hertz and Doskow 2011.
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These presumptions can be very helpful for same-sex couples who plan for
a child together, as they need at least genetic material from elsewhere, if not also
a gestational surrogate. But although a presumption may allow both partners to
be seen as parents in their home state, they should reduce that presumptionto a
court order and/or also obtain an adoption judgment if possible. This is because
the Full Faith and Credit clause requires states to respect other states” judgments
even when they disagree with the underlying laws. Presumptions, in contrast,
commeonly lose force when one leaves that state.

Sorne issues remain unclear as new forms of parentage judgments are used
by courts, especially for couples who have had children with medical assistance,
because these judgments cost less (but have fewer procedural safeguards) than
adoption. Lawyers often recommend second-parent adoption rather than a par-
entage judgment because it is clearer that adoption judgments should be re-
spected state-to-state. But any form of judgment is better than a presumption,
and a legal presumption is better than nothing.

Lastly, even in states without procedures allowing both same-sex parents to
secure their parental ties, a legal parent can express her wishes in writing about
who should be named guardian of a child or children should that need arise.
Courts do not always honor such plans even if formalized, but making such ar-
rangements can help.

Federal Discrimination Against Same-Sex Couples

Whether a same-sex couple is married, in another state relationship status, or
not, federal law does not and cannot treat them equally at present. For those le-
gally married, the so-called Defense of Marriage Act {DOMA)? restricts the
terms spouse and marriage for federal-law purposes to different-sex partners
and their legal union. It also purports to allow states to ignore ariy interstate-
respect duties the federat Full Faith and Credit clause may impose concerning
same-sex couples’ lawful marriages.

There were no legally married lesbian or gay couples in the United States, or
anywhere in the world, when Congress enacted DOMA. But 15 years later, be-
cause of that law, tens of thousands of married same-sex couples with full legal
obligations under state law cannot file their federal income tax returns jointly,
still face federal estate taxes as if they were unrelated, are not recognized for So-
cial Security purposes and some important impoverishment protections in

21 Congress passed DOMA in 1996, after the Hawail Supreme Court required a trial to
test the state’s different-sex-only marriage law. That trial—with dueling experts
addressing the needs of children—~drew nationa} attention and prompted Congress to
pass DOMA in record time. :
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Medicaid, and lack the ability to have a foreign-born spouse immigrate. Mar-
ried lesbian and gay federal employees still are ineligible for some important
benefits, especially spousal health insurance, This unequal treatment of federal
workers notably includes military service members, who now can serve openly
because the Dor’t Ask, Don't Tell policy is repealed but remain ineligible for
equal benefits for their family members, no matter how lengthy or dangerous
their service.

In addition, for public and private sector employees alike, the federal tax
Iaws consider health insurance for an employee’s same-sex spouse {or domestic
partner) to be taxable imputed income, unlike insurance for an employee’s dif-
ferent-sex spouse.

As of this writing, DOMA is being challenged in atleast a dozen cases, which
are expected to take years. They are boosted by the Obama administration’s
conclusion that DOMA is unconstitutional and does ntot deserve a defense by
the Justice Department, a role briskly taken by lawyers hired by the House of
Representatives. In addition, a bill to repeal DOMA is pending in Congzess.*?
While many anticipate that it faces a long, contentious road, support seems to
be building among the public and national leaders.??

DOMA blocks federal benefits for married lesbian and gay couples based on
their marital status, but same-sex couples in civil unions and registered domes-
tic partnerships have a different problem—those statuses do not exist in federal
law. Yet, a5 noted earlier, through new regulations and policy changes not barred
by existing statutes, the Obama administration has begun recognizing same-sex
farmnily relationships of federal employees for 2 range of employee benefits.>*

-

22The Respect for Marriage Act, 5.598, was introduced into the Senate in March 2011
by Senator Dianne Feinstein and had 32 cosponsors as of February 2012. Its companion
bill was first introduced in the House in 2009 by Representative Jerrold Nadler and was
pending in that chamber as H.R.1116 with 138 cosponsors as of February 2012. Presi-
dent Obama formally endorsed it on Tuly 19, 2011, on the eve of its first Senate hearing.
See http://www.whitehouse.gov/blog/2011/07/19/president-obama-supports-respect-
mmarriage-act.

2 According to an April 2009 Quinnipiac University poll, 54% of voters believe the sec-
tion of DOMA that denies federal benefits and protections to same-sex spouses should
be repealed, while 39% support that part of the law. See http://www.quinnipiac.edu/
x1295.xml?ReleaseID=1292.

24These include family medical leave, childcare, and relocation benefits. See http://
www.whitehouse.gov/the_press_office/Memorandum-for-the-Heads-of- Executive-
Departments-and-Agencies-on-Federal-Benefits-and-Non-Discrimination-6-17-09.
They do not, however, include family health insurance or certain pension benefits. See,
e.g., Golinski v. U.S. Office of Personnel Management, with case documents available at
http://www.lambdalegal.org/in-court/cases/golinski-v-us-office-personnel-manage-
ment html. .
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In the health arena, the Obama administration also is using the power of the
federal purse to insist that facilities receiving Medicaid and Medicare funds respect
patient wishes for visitation and decision making. Medical staff must honor private
documents expressing patient wishes; however, they may not need to respect fam-
ily relationships that sarne-sex couples have formalized under state law. Thus, it re-
mains unclear what protection patients will receive if they have not written such
documents or if their loved ones cannot produce them. Yet, President Obama’s
policy condemns antigay discrimination in this context, and favors liberal visita-
tion for patient comfort, within medical norms given 2 patient’s health needs.?
That message seems likely to inspire greater recognition of same-sex relationships,
and of health professionals’ duty to treat all patients with respect.

Similarly, the Obama administration has issued new regulations for pro-
grams administered by the Department of Housing and Urban Development, to
require greater access and protections for same-sex partners. And the Internal
Revenue Service now treats “community income” earned by same-sex spouses in
California, and by registered domestic partners in California, Nevada, and Wash-
ingtom, the same as community income of married heterosexual couples.?8 In
doing so, the IRS is applying long-standing Supreme Court precedents appropri-
ately and has opened a presurzably transitional chapter in which same-sex con-
ples must file their federal and state income tax returns according to different
rules. This chapter is necessary if samme-sex couples are to reach a future in which
federal and state laws all recognize them and their families. But it can be confus-
ing and aggravating now for taxpayers, and probably for IRS agents, too, as these
rules are unclear in some respects and are inconsistent with the federal laws that
still ignore same-sex couples for the range of other federal tax purposes.?

One last example of special relevance to health professionals is “ERISA,” the
law setting federal standards for employer-provided health and pension plans.2?
Enacted in the 1970s to protect employees against malfeasance by employers

¥%ee  hitp://www.whitehouse.gov/the-press-office/presidential-memorandum-hospital-
visitation. .

#These are the states in which same-sex couples may enter a broad status and then are
presumed to earn wages as “comrunity property” owned equally by both. See http://
www.lambdalegal.org/publications/factsheets/fs_the-irs-applies-income-splitting-
community-property.html.

*"Estate taxes are another area of federal taxation where the family relationships of
same-sex couples are ignored no matter how long a couple was together, or how inter-
twined their financial lives may have been. See, e.g., Windsor v United States, Civil
Action No. 1:10-cv-8435 (S.D.N.Y. 2011},

2ERISA stands for the Employee Retirement Ilncome Security Act. It does not apply to
public employee benefit plans and does not presmpt state regulation of insurance or
medical practice.
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and those hired to manage their benefit plans, it now preempts claims against
many private employers for equal benefits based on state family laws and/or
nondiscrimination laws.

Comparing the Options—What Works, and Why?
A Complete State-Law Package Has Balance and is Efficient

Marriage, civil unions, and broad domestic partnership laws all offer compre-
hensive packages of state-law rights and responsibilities that relate to and are in
proportion with one another; the rules operate as a balanced system. A duty to
pay each other’s debts, for example, generally corresponds to a right to receive
financial support from each other, to receive damages from a third party who
causes the death of the other, and to transfer property from one to the other
without taxation. With decision-making authority, these packages include de-
fault rules for property ownesship and inheritance that apply in the absence of
explicit plans. They also include a requiremnent to end the relationship through
a supervised legal proceeding—such as a divorce, dissolution, or termination.

As noted, competent adults can control some of their affairs through private
planning. An estate plan and health care proxy can alter some defaults; 2 “pre-
nuptial” or other relationship agreement can limit disputes and guide a separa-
tion (Hertz and Doskow 2011). But, no one can change taxation or tort Hability
rules with a private contract.

Moreover, for gay and straight alike, preparing such decuments can be eas-
ier said than done. No one enjoys anticipating sickness, death, or a breakup. So,
people procrastinate. Just finding a lawyer can be stressful enough, and then
making the decisions about bequests and in case of divorce can be even more so.

The “carrot” of a wedding party and the “stick” of social pressure to marry
have long provided incentives inducing heterosexual couples to come within the
default systern. Marriage and, perhaps to a lesser extent, civil unions now are pro-
viding similar incentives for some lesbian and gay couples in 2 dozen jurisdictions.

Solemnization Is Communication

The ceremony of marriage and civil unions performs functions that can be es-
pecially helpful for LGBT people. First is the expressive ritual that can facilitate
communication within a couple’s network of family, relatives, and friends—an
unequivocal “coming out” that invites attendance, not debate, It affirms as it
creates in-laws for those who once would have been outlaws. The ritual also
confirms clearly for the couple that each is making a full commitment to the
other, something often left murky when couples cohabit but cannot-—or do
not—formalize their relationship legally.

Partnership registration does not include this ritual. While having legal rights is
far better than not having them, many couples feel the bureaucratic nature of reg-
istration and the withholding of solemnization is stigmatizing; the fewer couples
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who register compared with those who marry when they can seerns to confirm that
full equality and the affirmation of a cezemony—plus the security of knowing full
legal rights are entailed in the usual way—appeal to many gay couples (Badgett and
Herman 2011; Ramos et al. 2009) , though certainly not all (Franke 2011).

Consistently with the research findings, multiple state high courts have con-
cluded that their states” separate, lesser systems of civil unions or domestic part-
nerships do not satisfy constitutional guarantees of equal protection. One reason
is that the lesser status conveys stigma, as noted earlier. In addition, novel, different
names connote something alien, which creates confission and disconmnect. Too of-
ten, people from rental car agents to paramedics and hospital admitting clerks do
not see domestic or civil union partners as famnily and instead take the view, “when
in doubt, don’t"—meaning, they do not honor the status as they would that of
spouses. Simdlarly, employers sometimes balk at the (minimal) effort needed to of-
fer domestic partner benefits, but assume that their married gay employees should
have the same farnily benefits as their married heterosexual ones.

Bad Laws [nvite Bad Behavior

It sometimes is said that among the strongest argurnents for “gay marriage” is the
need for “gay divorce?” Too often, promises made across pillows, broken after love
has waned, prove unenforceable because to vague or otherwise disputed. Simi-
lazly, when emotions shift, beneficiary designations can be changed overnight.

Ifa couple has married or entered another broad status, the family court will
have a role in deciding what is fair if the relationship ends. Without such a status
to bring disputes into family court, in contrast, an abandoned partner can
present contract, fraud, or other claims in ¢ivil court. That, however, oftenis a
steep, expensive, uphill climb.

The difference betiveen having a legal status and not can be even more stark
and anguishing when parental rights are at stake. If same-sex parents have not se-
cured the parental status of both adults, one likely will have a superior position, if
not the only protected position. Following the death or incapacity of the legal par-
ent, relatives may get custody instead of a parent-in-fact who lacks legal status.

Moreover, there is nothing new about the legal parent turning against the
“nonparent” and denying visitation after a separation if and when antigay laws
offer the opportunity. Lawyers who represent LGBT clients in family matters
long have discouraged such use of discriminatory laws. But legal texts overflow
with cases showing that domestic disputes can bring out the worst in people, re-
gardless of sexual orientation.2?

Uncertainties Facing Transgender People

When the gender of both adults in a couple determines whether they may enter
a legal status, state law controls how each one’s gender is ascertained. But few
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states have clear rules to explain whether or how a person legally may change
from the sex assigned at birth and recorded on the birth certificate.?

Usually, a marriage that is valid when entered remains valid even if some-
thing happens later that would have prevented the marriage had it happened
earlier, such as a loss of competence by either spouse. This rule should hold for
a gender transition after marriage as well, though few cases have addressed it to
date. The lack of explicit gender-definition laws makes things murkier for those
who transition before marrying. Often it is unclear whether a state respects gen-
der reassignment at all, or whether it matters how much gender-related medical
freatment a person has received. Life can be uncertain indeed if a couple does
not know what gender their state may deem one of themn to be and whether that
will invalidate their marriage. For example, courts in Florida, Kansas, and Texas
have ruled that gender transitions cannot be recognized (absent future action by
the legisiature)—voiding marriages the spouses had entered as a heterosexual
couple and denying the postoperative transsexual spouses’ parental rights, in-
heritance, and tort claims.

Thus, the private documents and other legal planning discussed eazlier can
be all the more important for those who cannot be confident what a court might
say in a future challenge to a marriage. And again, while courts do not always
enforce relationship agreements as written, such documents can record what
each party understood about the other and intended for their relationship
(Hertzand Doskow 2011%). That record can dissuade a nontransgender spouse
from later claiming a marriage should be voided because she or he did not know
the transgender spouse had transitioned, an assertion that might seemn hard to
credit, but which divorce courts have heard.

*The divergence between gay-friendly and gay-unfriendly states now tempts some par-
ents to seek advantage in 2 new way—by taking a child from the family’s home state to
ore with different policies. Existing laws impede such tactics even when the destination
state otherwise might not recognize the second parent’s rights as such. But interstate
flight adds cost and heartache, regardless of whether it ultimately is unsuccessful.
*Many states allow changes of name and the gender markers on. identity documents
(see, e.g., rﬁﬁ”_\_\ﬁmbmmmumozmﬁnmimﬁoﬂm\gm\nouﬂnga.%nsﬁmu?nrmmmm or http:/f
www.nclrights.org/site/DocServer/fl_namechg kit.pdfzdoclD=1281) but still may lack
clear rules about how sex is to be determined for gender-restricted purposes, such as
raarriage.

*10One example is Vecchione v. Vecchione, in which the wife argued that her martiage
should be voided bacause her husband allegedly fooled her into believing he had been
born male. The case is discussed in Flynn 2001. See also Kantaras v. Kantaras, 834 So. 2d
155 (Fla. App. 2004) {wife persuaded court to void her marriage, and husband’s pre-
sumed parental rights with it, because Florida law should not recognize his gender
transition).
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Some Benefits and Costs of
Interstate Variation

In our federalist system, the states historically have been laboratories of exper-
imentation, so to speak, espectally for family law. They have been free to test no-
fault divorce, joint custody, community property, and, more recently, legal rec-
ognition for same-sex couples and their parenting relationships.

But variation among states now also poses challenges for same-sex couples.
For example, they may visit Cape Cod or Niagara Falls to marry but, unlike het-
erosexual couples who do the same, later may find themselves unable to divorce.
Perhaps paradoxically, many states say they cannot end lesbian and gay couples’
out-of-state or foreign-country marriages because they would have to recognize
those marriages—contrary to their own policy—in order to terminate them.
Further, because in-state residency is not required for marriage but is required
for divorce, gay couples now can find themselves in “wed-lock” of a sort hetero-
sexual couples have not experienced for decades.

The Lack of Comprehensive
Antidiscrimination Laws

Any discussion of the legal status of same-sex couples must acknowledge the
vulnerability that all LGBT people, whether coupled or single, experience due
to the lack of comprehensive antidiscrimination laws at both state and federal
levels. Although the lack of explicit federal protections is glaring {Lambda Legal
2011}, a minority of states now do have laws forbidding discriminatory treat-
ment based on sexual orientation and/or gender identity, and some require
equal treatrnent whether one has, or is, a same-sex spouse or partner rather
than one of a different sex. Those rules can apply in employment, housing, and/
or public accommodations.*

At the federal level, as noted earlier, some new regulations aim to reduce dis-
crimination in programs receiving federsl funds. In addition, federal and state
laws forbidding sex discrimination in employment and educational programs
protect against sexual harassment and also protect against mistreatment due to
perceptions that an LGBT person does not conform to gender stereotypes, and,
to an evolving extent, due to a gender transition, The U.S. Constitution and
state comstitutions also offer some protections from government discrimination

“Public accommodations” generally means enterprises and organizations offering
goods or services to the public for a fee. They can range from local grocery stores to
national car rental companies, to regulated services such as banking and insurance, to
licensed professional services such as medical care,
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against LGBT people, although cases to enforce constitutional protections can
be complicated and the doctrines are still evolving. 3

And yet the lack of express protections against sexual orientation and gen-~
der identity discrimination in the federal civi] rights laws that apply to employ-
ment, housing, education, and public accommodations may be taken as mean-
ing that such disczimination is lawful and consistent with national policy,
despite the regulatory changes made by the Obama administration. Especially
given how much anti-LGBT discrimination remains (Sears and Mallory 2011),
strong federal civil rights protections are overdue.

Such protections would not transform behavior overnight. But they would shift
responsibility for controlling bias-motivated abuse from individuals who experi-
ence or witness discrimination to those who discriminate or have authority over in-
stitutions, as has been done to reduce other prejudice. Moreover, explicit antibjus
rules encourage LGBT people to expect better treatment, to speak up when treated
badly, and thereby to educate those around them who otherwise might remain
oblivious about the effects of their behavior or that of others (Frost et al. 2011).

Conclusion

Family law for LGBT people has become complicated. Inconsistency, uncertainty,
and change have become the most salient features of how our national legal systern
treats LGBT people and their families. There now is wide recognition that the Jawis
evolving toward inclusion and protection of same-sex couples. Nevertheless, many
high-profile civic, religious, and political leaders oppose these changes.

Even assuming this reform continues apace, the process is erratic. Evolution
overall does not dictate the answer in a particular context. Although progress is
accelerating, achieving full equality will take time. Many LGBT people, and
their loved ones, undoubtedly will experience painful, unjust treatment along
the way. The faster the reform Process can be, the quicker and deeper the shifts
in public attitudes, and the better for everyone who is, or cares about, a lesbian,
gay, bisexual, or transgender person.

Key Points

-* Some laws governing the family rights of LGBT people are
geiting better, others worse; the situation is unstable, con-
fusing, and stressful.

% The most commonly invaked protections are the guarantees of equal protection, due

process, liberty and privacy, and the first amendment protections for freedom of speech
and association,
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* |n many states, same-sex partners may not enter any fam-
ily status—such as marriage, civil union, or registered do-
mestic partnership—with broad protective rules. Even
when same-sex couples have entered a status under a
state's laws, they remain vulnerable because other states
and the federal government do not respect it

« Whether in a family status under state laws or not, same-
sex partners should express their wishas in formal docu-
ments regarding matiers over which they have control—
such as medica! decisicns, financial affairs, and inherit-
ance—because those documents allow respect for indi-
viduals’ wishes instead of an assumption in state law and
ought to retain their force in interstaie fravel.

s Wherever they live, same-sex partners raising children
should secure all parent-child relationships with court
judgments if possible, aven if state law recognizes all of
the relationships, because judgments are dus respect
from other states.

o .S, federal law does not afford egqual status to LGBT in-
dividuals. It ignores married same-sex couples and so de-
nies rights such as Social Security spousal support, equal
federal tax treatmeant, and the ability to have a foreign-
born spouse immigrata.
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Questions

3.1 Ifacompetent adult has signed a “health care proxy” or “power of attor-
ney for medical decisions” designating his or her same-sex partner to
make decisions, can a legally recognized relative such as a parent or a
child override the decisions made by the partner?

A. No, but only if the patient has confirmed the validity of the
document at the start of the treatment relationship.

B. No, the written docwment controls over legal relatives
whether or not state law specifically provides for such docu-
ments.

C. No, but only if state law allows the couple to enter some kind
of legal status and the couple has done so.

D. Yes, due to the so-called federal Defense of Marriage Act, if
the health facility receives federal funding.

The correct answer s B.

In every state, a competent adult can (and should) state his or her wishes
in & formal written document, and it will override the default designa-
tions of blood or legal relatives, regardless of whether state law confirms
this. Such a document has legal effect separately from whether a given
state allows same-sex couples to enter a relationship-recognition status.

3.2  If municipalities in State A aflow same-sex couples to register as domes-
tic partners, must a hospital in State A honor the relationship of a same-
sex couple that married or entered a civil union in State B for visitation,
information-sharing, and decision-making purposes after one spouse/
partner is injured while traveling in State A?
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3.3

A. Yes, the Full Faith and Credit clause and Privileges and Im-
murities clause of the U.S. Constitution require State A to re-
spect the visiting couple’s legal status.

B. Probably yes, if the hospital receives federal funding,

C. Probably no, if State A has a broad constitutional amendment
prohibiting recognition of same-sex couples’ marriages and
civil unions and the spouse or partner cannot produce a
health care proxy or other documents signed by the patient
stating the patient’s wishes that the spouse be allowed to visit,
receive confidential information, and/or make decisions for
the patient.

D. Yes, if the municipalities in State A include hospital visitation,
information sharing, and decision-making among the rights
of registered domestic partners.

The correct answer is C.

The Full Faith and Credit clause is generally thought not to apply to a le-
gal status, but just to rights confirmed by a court judgment. If a state has
passed a law or amended its constitution to deny respect to some out-of-
state marriages, the Full Faith and Credit clause probably will not help.
In the absence of 2 power of attorney or other document, the federal reg-
ulations may not help a same-sex partner gain access to the spouse’s bed-
side or to information, or make treatment decisions for an incapacitated
patient.

Acme Enterprises, a Fortune 500 company, offers health insurance to its
unmarried employees for either a same-sex or a different-sex partner. If
Acme operates in a state that bans sexual orientation discrimination in
employment but does not recognize any legal status for same-sex cou-
ples, may the company eliminate its domestic partner benefits program
and offer insurance only for legal spouses?

A. Yes. There is no federal statute requiring equal benefits for Les-
bian, gay, or bisexual employees with a same-sex partner, or
for unmarried employees, and the federal ERISA law blocks
any claims based on the state noadiscrimination law.

B. No, as a national company, Acme Enterprises must comply

+ with the federal Equal Protection clause and may not offer its
heterosexual workers a way to qualify for family health insur-
ance and no comparable way for its lesbian, gay, or bisexual
workers to qualify an equally comrmitted same-sex life partner.
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C. Yes, as long as the elimination of partner benefits is dene to
contain costs rather than out of prejudice against the com-
pany’s nonheterosexual employees.

D. Yes, as long as the company continues to offer spousal health
insurance for employees with 2 same-sex spouse.

The correct answer is A.

The Equal Protection clause does not apply because Acme is a private

company and the federal and state constitutions oE.% mwww.% against gov-

ernment. Although doing so would be obviously &mﬂqﬂumﬂodm Acme

probably can offer benefits only to its heterosexually married employees
and not to its partnered employees and those with a same-sex spouse,
because there is no federal law requiring equel benefits regardless of sex-
ual orientation, and the federal ERISA law usually blocks enforcement of
state antidiscrimihation rights against private employers with respect to
employer-provided health insurance.

LGBT Parenting

Mary E. Barser, M.D.

GAY PEOPLE USED TO BE accidental parents. They had children in het-
erosexual marriages or relationships, then they would come out but continue
to be involved in their children’s lives when the relationship ended. Sometimes
the gay spouse became the primary parent, coparenting with a new same-sex
partner.

This was the old story of gay parenting, amusingly told in the French film Ia
Cage aux Folles (Molinaro 1978). In the film, Renato, a drag show club owner,
and his partner Albin, the club’s star performer, have together raised a son:
Renato’s biological child from youthful fling with a woman. The film plays
into the stereotype of gay men as flamboyantly efferninate and of gay relation-
ships as having stereotypical gendered roles. Renato, the more conventionally
masculine partner, plays the father role to their son, while Albin’s role is decid-
edly maternal. When the adult son announces his engagement, his gay parents
have the following exchange:

Atem: He's being taken from us, and we won’t have any others,
Rewato: Unless there’s a miracle.

Starting in the 1990s, gay people became intentional parents. They came
out, met same-sex life partners, and had children together using reproductive
technologies or adoption. This new story of gay parenting, sometimes referred
to as the gay baby boom or gayby boom, is captured in a more contemporary
film. In The Kids Are All Right (Cholodenko 2010), Nic and Jules are a lesbian
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