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I. INTRODUCTION

Opver the years, I have been frequently approached by federal and state court judges to assist
in the analysis of bankruptcy matters which may be presented to trial and appellate judges who have
little or no familiarity with bankruptcy law. Non-bankruptcy judges, even at the federal level,
apparently receive little, if any, practical training as to how to proceed. For instance, some judges
have expressed a lack of understanding as to how bankruptcy matters are referred to bankruptcy
judges for resolution. The administrative law judges, at the federal or state level, may have
independent concerns as to how to proceed even though subject matter jurisdiction of the
bankruptcy court may be in question or the particular exceptions outlined in the bankruptcy law may
permit the administrative law judge or regulatory body to proceed. Appellate judges may also be
confronted with bankruptcy related issues. Given the exponential increase in bankruptcy filings
over the last decade, the non-bankruptcy judges have increasingly faced various issues concerning or
related to the bankruptcy law with few resources. The recent enactment of the Bankruptcy Abuse
Prevention and Consumer Protection Act of 2005 (“BAPCPA”), which has an effective date, as to
most matters, of October 17, 2005, does provide some changes in the way that you will analyze

matters. To the extent relevant, BAPCPA has been included in this Guide.



The purpose of this Guide is to provide an electronic means for you to access easily
information about your areas of concern. Hence, this Guide will refer to websites to which you
have access from the convenience of your home or office with no additional charge to your court,
or it will refer to statutes or case law that you may access through Lexis/Nexis.! If you have a
computer and Internet access, you are ready to start. To save you time, the Guide has a table of
contents, which will allow you to point and click on an area or areas that you wish to explore, and
immediately go to your selection. There are many wonderful treatises in the bankruptcy area if you
wish a thorough analysis of an area. A few of these treatises are accessible through Lexis/Nexis;
others may need to be obtained through your court library, or by joining the organization that

publishes the book. This Guide does not supplant these treatises; it has a different purpose.

II. GETTING STARTED

Some judges are confused as to the nature oflalg@ny proceeding, believing that it
arises under state law. The confusion probabsearirom those bar exams taken awhile ago
which may have referred to an assignment for timefiteof creditors. Such assignment
proceedings are governed by applicable state latithle proceedings are limited in nature and
effect. Moreover, these assignment proceedingspraypt one or more creditors to take action
in the bankruptcy court, forcing a debtor into baugitcy proceedings on an involuntary basis.

To clarify, bankruptcy proceedings are alwayshim federal court, specifically, the
bankruptcy court, which, for subject matter jurctinal purposes, is a unit of the federal district

court. If you review Article |, Section 8, of thénited States Constitution, it states

! Many courts have entered into contracts with Li&ésis which should provide you or your law clerkittw
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The Congress shall have the power ....
[tlo establish ....uniform laws on the subjetcbankruptcies
throughout the United States;...

Various bankruptcy statutes have been enactedtlb@gears. The current law which
applies to cases that are being filed in the baptkyucourt at this time is entitled the Bankruptcy
Reform Act of 1978. 11 U.S.C. § 101 et seq (200%he Reform Act had an effective date of
October 1, 1979, and applied to bankruptcy cases &fter the effective date. Congress has
enacted some major amendments to the law overetirs.y The law is referred to by bankruptcy
judges and practitioners as the “Bankruptcy Codése of the short-hand term Bankruptcy Code
allows you to develop an easy frame of referencefderstanding the law applied to the

bankruptcy case that the bankruptcy court has dereil. The Federal Rules of Bankruptcy

Procedure may also affect the issue you are camsiffe  As noted in the Introduction,
Congress has recently passed BAPCPA, which inclsdegping changes to the Bankruptcy
Code. Although BAPCPA primarily focuses on consursgues, with the intended purpose of
forcing more individuals with consumer debt who abeve the median income in a particular
state to file under Chapter 13 of the Bankruptcdé€and repay their debts over a number of
years to receive a discharge, there are certaingooos of BAPCPA that apply to all cases that
are filed under the Code. It should also be nttatlalthough BAPCPA primarily applies to

cases filed after October 17, 2005, the generatt¥e date, there are certain provisions that

unlimited access to legal research that may bessaceg

2 The prior law was known as the Bankruptcy Actert@in provisions of the Bankruptcy Act are simitarthe
Bankruptcy Code. Thus, cased decided under th&rBptty Act may still have precedential value today

% The United States Supreme Court promulgates, thighapproval of Congress, the Federal Rules of By
Procedure. The federal district and bankruptcyrtscaiso have rule-making authority, so your judidn may also
have local district and bankruptcy court rules.
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became immediately effective well prior to the etodate. Therefore, initially, if you believe
BAPCPA is applicable to your matter, you shouldathihne effective date of the provision that
you are analyzing.

As a further preliminary matter, you should detieerin which federal circuit and district
your court sits. The interpretation of the BankoypCode does somewhat vary from circuit to
circuit, hence the need to determine your circafbbe you start your analysis. From a practical
standpoint, it may also assist you to know in whedheral district your court sits, since the
federal district court or bankruptcy court in yarea may have independently published
decisions which may assist you. Finally, manyuwts; pursuant to federal law, have established
bankruptcy appellate panels. The panels are cosdpafssitting bankruptcy judges who have
been selected by the circuit to hear appeals frenbankruptcy judges in their circuit. In some
circuits, the active bankruptcy judges rotate oth affi the panel for a specified term; in other
circuits, the panel consists of judges who have lse¢ected, through an application process, to
serve a specified term, with the ability to reapiplythe same or a shorter term of years. No
matter how the judges are selected, they contimserve as trial judges in their districts, perhaps
with a reduced caseload, and they agree not toapgeals from the judges in their particular
district. These panels also publish their deasi@nother valuable resource to you.

The easiest electronic access to determine yoeuicand district is to go to the website
of the Administrative Office of the United Statesutts. You may locate this site by accessing
the Internet and typing in simply “administrativiéice of the united states courts” or going to the

website at www.uscourts.gov. The site allows yosiinply click on the Court of Appeals,

District Court, or Bankruptcy Court icons, and yaill be provided general information about
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the courts. At the top of the site is the tabmreie to as “About US Courts.” If you explore this
area, you will find an electronic copy of the UnitStates Constitution. Another tab at the top of
the page is entitled “Court Links,” which if seledtprovides a map of the United States with all
of the federal circuits listed to the left. Thepma color coded, so if you find your state, didtri

or territory, you will know in which circuit youraurt sits. By then going to the list of circuits o
the left-hand side of the screen, you may leath@fvarious federal district courts, bankruptcy
appellate panels, and bankruptcy courts within yaa. If your circuit does not have a
bankruptcy appellate panel to hear bankruptcy dpptgere will be no listing.

The site is helpful because it has a direct lmkhe circuit, federal district, bankruptcy
courts, and the bankruptcy appellate panels that theeir own websites. My review reflects that
most federal courts have their own sites, and Is=catithe Electronic Access to Justice Act,
which was enacted in December 2002, the federatsave mandated to provide electronic
access to the public as to case filings, publisi@dions, and other matters. As a result, these
websites will become more sophisticated and promdee information to you within the
foreseeable future. The Administrative Office loé United States Court website also provides,
in pdf format, a text entitled “Bankruptcy Basicd.tried to go to specific chapters in the text,
but at least at this time, that is not possibl@u éither have to download the entire text or you
need to scroll through it while you have Internatess. Irrespective of the format limitations,
the text is helpful to give you an overview of thiecharge which a debtor may receive in
bankruptcy, the various chapters under which a hgatky petition may be filed, bankruptcy

terminology, and the Securities Investor Protecfichof 1970.*

* Most securities dealers and brokers are membfetseoSecurities Investor Protection CorporatioSIPC”),
created under the Securities Investor Protection(/AIPA"). SIPC is a non-profit corporation thassesses its

11



. THE AUTOMATIC STAY

Of all the bankruptcy issues to be confronted tay-hankruptcy judges, the automatic
stay is usually of primary concern. The questiosisally presented to me are: “What may | do?”
and “Must | stop the trial?” The recent enacttr@dBAPCPA only complicates these issues.
The automatic stay is no longer “automatic.” Casgrhas amended the Code to add a new
provision, 11 U.S.C. 8362 (c)(4), to stop the filiof multiple cases by individual debtors.

Although subject to further interpretation by bankcy courts, if a single individual
debtor or joint debtors (that is, husband and vhieje filed two bankruptcy cases within the last
year and those cases were dismissed, if the indaVidiebtor or the joint debtors file another
bankruptcy case after October 17, 2005, the auiorsiay will NOT come into effectThis is a
major policy shift. Although this new subsectigrphes to all Chapters under the Bankruptcy
Code, it is only applicable to an “individual” antlividuals” who file a bankruptcy petition. In
my opinion, such a limitation should be given itdinary meaning - it applies only to an
individual, not an entity. Simplifying and expediting matters for you, Sutigen (c)(4) now
allows the bankruptcy court to provide a comfodest upon request of a “party in interest,”

confirming that the stay never came into effect.

members to create a fund to protect the custometheo member dealers and brokers. The institutbra
proceeding under SIPA in the federal district cdwitmgs a pending bankruptcy liquidation of a dealebroker to a
halt.

® Subsection 362 (c)(4) does not appear to appthidee cases which were dismissed pursuant tooBegfi7(b);
hence, ironically, the automatic stay will go irgffect for those individuals who had their casesmi$sed because
the filing of a Chapter 7 petition was “an abuséthe Bankruptcy Code. Section 707(b) pertainsatges that were
dismissed under Chapter 7 because the bankruptmy concluded that an individual, with primarily rumer
debts, had abused the bankruptcy process by fili@papter 7, rather than a reorganization procegetiiat would
repay creditors at least something over a termeaffs; As noted, such dismissals under Section(Fpdo not
appear to count in determining those cases which filed by debtors within the last year.

® If spouses alternate in the filing of bankruppmtitions over the course of a year, they also matyhave the
benefit of the automatic stay.

7 11 U.S.C. §362(c)(4)(A)(ii). There is a posstiithat a party in interest may request that thakouptcy court
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Another major policy shift is to limit the appliotan of the automatic stay to an individual
debtor who files a Chapter 7, 11, or 13 petitiod bhas had one pending case within the last
year? As to such an individual, the automatic stay tematgs “on the 30day after filing.® No
motion need be filed by a creditor or a party iterast. So, if an action has been commenced
pre-petition, or action has been taken pre-petittoforeclose on property securing a debt, the
stay terminates at the end of the 30th day “wespect to the debtot™ If the debtor wishes to
keep the stay in place, the debtor must file a@motaind have the hearing and matter decided by
the bankruptcy court, before the end of the 30th*darhere is an ambiguity in this Subsection,
since the automatic stay generally applies to dieat, as well as to property of the estate.
Because there is no mention of the property okstate in the language terminating the stay on
the 30th day, the most recent decisions have irgtg Subsection (c)(3) to apply only to the
debtor, the individual, and not to property of bamkruptcy estat&.

Because of the ambiguities in Subsection (c)(8)(@h4) as to when the automatic stay
terminates as to the debtor or property of the hartky estate, | recommend that you rely on yet

another new provision in BAPCPA. 11 U.S.C. 8362gtes:

impose a stay, shortly after a petition has belenl fias to an individual debtor with two or morengieg cases
within the previous year. However, the party hterest requesting such relief must show that tineent case was
filed in good faith, a somewhat daunting task foepetitive filer or the bankruptcy trustee appethto the case who
is trying to administer valuable estate assets.

8 11 U.S.C. §362(c)(3). As noted with Subsectiopi4), there is the same curious language permiticase that
has been dismissed under Section 707(b) to notddedied in determining whether an individual delitas had a
pending case within the previous year. The languagler Subsection (c)(3) has been slightly madliifiestate that
a case ‘refiled” under a Chapter other than a Glraptafter a dismissal under Section 707(b), siallbe counted
in determining whether a case has been pendirg the individual within the previous year.

11 U.S.C. §8362(c)(3)(A).

% 1d.

1111 U.S.C. §362(c)(3)(B). This provision has betittly enforced._In re Harris, 342 B.R. 274 (RarN.D. Ohio
2006).

21n re Moon, 339 B.R. 668 (Bankr. N.D. Ohio 2008):re Jones, 339 B.R. 360 (Bankr. E.D.N.C. 2006)rd
Johnson,335 B.R. 805 (Bankr. W.D. Tenn. 2006)(Orda¢ending the stay is “superfluous” as to properdtythe
estate.)
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On request of a party in interest, the [bankruptoyurt shall issue an order

under subsection (c) confirming that the automstthy has been

terminated.

Relying on this provision, you may require the @arappearing before you to obtain a final
resolution of the matter from the bankruptcy co@nce the automatic stay has been deemed
terminated, you may proceed with whatever mattbefsre you.

A simple word of caution: If you are in doubt asithether you may proceed in light of
the changes to the Bankruptcy Code or for othesaes, don’t. Stop the proceedings, advise the
parties to file a motion or appropriate pleadingqmthe bankruptcy court, and have the
bankruptcy court make the final determination awhether the automatic stay applies. The
reason is that if you are wrong, even arguably uB@d®>CPA (unless the automatic stay never
came into effect because of an individual or couyghte has filed multiple cases within the last
year) and proceed in violation of the automatiy,stae bankruptcy court may void any judgment

or order that you enter. In re Schwartz, 954 B@é (9" Cir. 1992), Raymark Industries, Inc. v.

Lai, 973 F.2d 1125 (3d Cir. 1992), In re 48th Stiteakhouse, Inc., 835 F.2d 427 (2d Cir.

1987). You may have proceedings under state eréthw over which the bankruptcy court
may not have subject matter jurisdiction, but thiitbe rare’® There may also be proceedings
which will be clearly within an exception to thetannatic stay, allowing you also to proceed, but

that too will be rare.

'3 For instance, under the Tax Issues Section, wethie section on subject matter jurisdiction.
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A. What Is The Automatic Stay?

It is an injunction which is automatically imposetien a debtor files a bankruptcy
petition anywhere in the United States. It maynelvave a broader impact if the debtor has
offices or assets in the United States, files #@ipetin this country, but has assets overseas. Fo
instance, in the case of In re Simon, 153 F.3d(9@I:ir. 1998), the Ninth Circuit authorized a
bankruptcy court to control effectively assets iong Kong by allowing the bankruptcy court to
enter orders that affected how the debtor operdted.

In its basic provisions, the automatic stay prahibourts, parties, entities or individuals
from taking action to affect, deplete, transfemadster, or control property which has become
part of a bankruptcy estate, or to take actionrega debtor who has sought bankruptcy relief.

Almost any entity or individual may file a banktap petition, so a limited liability
company, a business trust, a partnership, a cdrpoy@r even a municipality may seek the
protection of the automatic stay. However, thétgot the individual may be restricted in the
type of petition that it/he/she may fit2.11 U.S.C. §109. Essentially a foreign insurance
company engaged in such business in the UnitedsStat domestic insurance company, a
foreign bank that has a branch or agency (as aefmthe International Banking Act of 1978),
domestic banks or savings banks, or domestic ergorcredit unions may not be debtors.

BAPCPA has also added a provision that an indalidebtor may not file a bankruptcy

petition unless said individual has had, during186-day period preceding the date of filing of

4 Under BAPCPA, a new Chapter 15 has been addeddifycthe case law and compacts which set forth the
parameters for cross-border insolvencies. A foraigpresentative may now petition a bankruptcy tcourthe
United States to recognize a foreign insolvencyceedling. If the proceeding is so recognized, theido
representative may commence an involuntary or tahlynproceeding under the Bankruptcy Code. 11 @L.S.
81511. The foreign representative may then aditeiniee assets in the United States.

!5 For instance, a railroad may only file a Chaptérpktition; a municipality may only file a Chapt@r under
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the petition, an individual or group briefing timattlines the opportunities available for credit
counseling and assisted the individual in perfograrbudget analysis. 11 U.S.C. §109(h).
Because BAPCPA applies to all cases filed aftepfat 17, 2005, we have now entered the
period when an individual debtor should be contextipd) obtaining a briefing before filing.
However, the United States Trustee in each fedisaict must determine which credit
counseling agencies are approved to provide sugites. Such agencies must be nonprofit and
must provide “adequate services.” Once approvelthi®dynited States Trustee in the federal
district, the agency must be “reasonably ablgirtavide adequate services. It appears that most,

if not all, federal districts are now able to pr¥icounseling services.

B. What Does The Automatic Stay Cover?

The automatic stay applies to bankruptcy estaipasty and to proceedings or actions
against the debtor. In some circuits, it may alsply to actions that are brought by the debtor,
whether pre- or post-petition. See In re White&g B8R. 700 (B.A.P. 9 Cir. 1995), Ingersoll-

Rand Financial Corp. v. Miller Min. Co., Inc., 8E72d 1424 (8 Cir. 1987).

To determine what constitutes property of the bapicy estate, it is helpful to review 11
U.S.C. §541 The definition is very broad, involving assetsikls, or any type of property,

whether tangible or intangible, or contingent oliquidated claims. The fact that the asset or

BAPCPA, only a family farmer or family fishermanitivregular income, may filed a Chapter 12 petition

18 |t services are not available in the federal distrthe individual will be able to file without ¢hcounseling
services. 11 U.S.C. §109(h)(2).

" BAPCPA has clarified what types of property do hecome property of the bankruptcy estate, suchnas
“education retirement account” or funds used tochase a tuition credit, or funds withheld by an Eygr from
wages to be placed in an employee benefit planU.B1C. §541(b)(5), (6), and (7). There are aldmiotypes of
property which do not become property of the estaieh as an the interest of the debtor, as lesseer a non-
residential lease of real property, any power ¢ghdebtor may exercise solely for the benefit oéatity other than a
debtor, any eligibility of the debtor to participan programs under the Federal Higher Educatioty #&ud certain
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claim has little or no value does not affect whethe property is property of the bankruptcy
estate.

However, the type of proceeding the debtor haseented may also affect what is
property of the bankruptcy estate. For instante, Chapter 13 proceeding, which is a type of
reorganization proceeding for an individual who hegular income, 11 U.S.C.81306 provides
that the earnings of the individual are propertyhaf estate until the case is closed, dismissed, or
converted to another chapter under the BankruptaeC However, in a Chapter 7 or a Chapter
11 proceeding of an individual, such earnings are@state property.

If you have an action pending in your court tmatolves non-bankruptcy-estate property,
such as a pension pf&ror a spendthrift trust you may proceed. However, if you are unable to
adjudicate the rights of the parties unless theaieb joined as a necessary party to the
proceeding, the automatic stay will affect whetymur may proceed with the action as to the
debtor, even if the debtor is one of many partethé action. If you are able to sever the debtor
from the action involving the pension plan or trast proceed as to the other plaintiffs or
defendants, you may do so. Hence, the automatycagiplies not only to the property of the

bankruptcy estate, but also to actions or clairasrtiiy be pursued against the debtor.

interests of the debtor to liquid or gaseous hyalrioons.
811 U.S.C. §541(b)(7).
1911 U.S.C. §541(c)(2).
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C. How Long Does The Automatic Stay Affect A Non-ankruptcy Proceeding.

As noted, BAPCPA provides that the automatic stay not come into place as to
certain individual debtors that have, subject thate exceptions, filed two bankruptcy petitions
within the preceding year. In other cases, howdberautomatic stay remains in place until the
bankruptcy court enters an order vacating or maujfyhe stay, or the stay is terminated as a

matter of law.

1. Vacatur or modification of the stay.

An order vacating the stay is usually fairly shexmtl uses language such as “the stay is
vacated to allow all parties to the litigation togeed.” There may be no qualifications in the
order. The order may also only modify the stayiclwhusually sets forth conditions under which
you may proceed. It may allow the non-bankruptmyrtto proceed only so far in the non-
bankruptcy litigation. For instance, the order ratgte “The stay is modified to allow the parties
to proceed to the point of entry of judgment in stegte court; however, there shall be no
execution on the judgment without further ordethef bankruptcy court.” The bankruptcy court
may place such modifications on the operation efdiay because an execution on the non-
bankruptcy court judgment may effectively direabperty of the bankruptcy estate to just one
party in contravention of federal law. Thus, ogoa receive an order vacating or modifying the
stay, review it carefully to determine if there argy limitations placed upon you.

If the stay is vacated or modified, one or mordipa may proceed with an appeal.
Therefore, ask if the order is final, or if it ia appeal, whether the order has been stayed pending

appeal. Itis not unusual for an order vacatirggstay to be on appeal, but the bankruptcy court
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and the appellate court have refused to stay tther oif the order allows your action to move
forward because the automatic stay has been vasateddified, and the order has not been
stayed on appeal, do so.

The type of petition the debtor has filed may afect the duration of the automatic stay.
For instance, in reorganization proceedings, ssc@hapter 11, 12 or 13, the bankruptcy court
must address, among other issues, whether therprap@ecessary for an effective
reorganization. If the debtor is an individual; fiestance, he or she may argue that the market
value of their home exceeds all of the liens fégginst the property, or if there is no equity in
the property, that the home is necessary for twithual’s reorganization. If a debtor has filed a
plan allowing the debtor to retain the home, arddébtor has sufficient assets or income to
appear to be proceeding in good faith toward cordtron of the plan, the bankruptcy court will
be reluctant to vacate the stay and allow the débtmse his or her home in foreclosure.
Therefore, if you are dealing in certain stateealefral law issues that may affect the debtor or
other parties’ rights to the residence, it maydmaa time before the stay is vacated as to the
property. In some reorganization chapters, theadebay confirm a plan of reorganization, and
the automatic stay may remain in place pursuatiteéglan and order of confirmation until the
debtor has made all payments under the plan aed/ezthis or her discharge. In a Chapter 11,
the debtor may be making payments under the ptan @nfirmation for six, seven, or more
years. In a Chapter 13, for a debtor with reguleome, the debtor may be making payments for

three years, or five years if cause has been shown.
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2. Conversion.

What if the stay is vacated in one chapter andldior then converts to another chapter?
Is the automatic stay re-imposed? If the crediaking vacatur of the automatic stay clearly
identifies, and provides notice to, the criticaltfgs to the proceeding that the creditor wishes to
proceed with a certain action in state court oksee foreclose on a certain parcel of real
property, the stay is effectively vacated for tagec Obviously if the creditor seeks to vacate the
stay as to parcel A, which is granted, and theksseevacate the stay as to parcel B, the creditor
must re-notice the critical parties of said actidine argument is that if the parties with an
interest in, or the right to be heard with respiecthe property, action, or asset have already
received notice of the request to vacate the stdyhave not opposed said relief, there is no
reason to re-impose the stay at a later pointme.ti Due process has been accorded to all
interested parties in the c&8eMoreover, 11 U.S.C. §348, which discusses thecefif the
conversion of a case, specifically states thabésdhot change the date of the commencement of
the case. Since the automatic stay becomes eHeamtily at the commencement of the case,
once it has been vacated, it is only re-imposdaeifstatute so provides. As noted, the statute
does not have such a provision.

There is one exception to the foregoing geneteal rWhat if a bankruptcy petition is
filed, and the asset is initially not property bétestate, but upon conversion becomes property of
the estate? For instance, the individual debles &« Chapter 7 proceeding which permits the

debtor to retain and use his wages, earned foicesrvendered after the filing of the petition, as

2 Keep in mind that in a Chapter 11 (reorganizatipmceeding, the debtor in possession or the batdyurustee
(if one has been appointed) acts as a fiduciaryafbrcreditors in the case. Similar fiduciary cepts are
incorporated into the other chapters of the Banky€ode as the same may apply to the debtor steteuthere
under. As a fiduciary, the debtor or the trustesinensure that the bankruptcy estate is admieitier the benefit
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non-estate property. 11 U.S.C. 8541(a)(6). Howedhe debtor then converts to a Chapter 13
proceeding, which mandates that the earnings oesvafithe individual debtor for services
rendered after the date of conversion become popethe estate. 11 U.S.C. 881306(a)(2), 348.
Under such facts, the wages that are being eaanexivices rendered post-petition become
property of the estate and subject to the automstdiconce the case is converted to a Chapter 13.
This change in what constitutes the bankruptcytestdl be the rare case, but something that

you should keep in mind.

3. The Ten-day Rule.

Even if you receive an order vacating or modifyihg stay, you should review the order

to see if Federal Rule of Bankruptcy Procedure 148)§3) has been waivéllf the subsection
has been waived, the bankruptcy court order mags sb specifically. What if the order is
simply silent; that is, the subsection is simply rederred to in the order? Because the
bankruptcy judge must act as to this subsectidhgiforder is silent, the subsection applies,
which means that there is a mandatory ten-dayistglace from entry of the order on the
bankruptcy docket. As a non-bankruptcy judge, iy@y not take any action until the expiration
of the ten-day period and after receiving informatirom one or more of the parties involved in
your litigation that the order has not been appkated a stay pending appeal has not been

granted.

of all creditors.
% The Subpart provides: “Stay of Order. An orgeanting a motion for relief from an automatic stayis stayed
until the expiration of 10 days after the entrytlé order, unless the court orders otherwise.” .R&hnkr.P. 4001
@(3).
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4. Termination of the automatic stay.

The automatic stay may be terminated as a mdttano Termination may occur at
different intervals depending on whether the anglgsof property of the bankruptcy estate or
whether an action or proceeding involves the debtbrder 11 U.S.C.8362 (c), the automatic
stay remains in place until the property is no Emgyroperty of the bankruptcy estate. Unless the
debtor has filed one or more cases within the geaceding the filing of the current petition, if
the debtor is an individual, the automatic stayaems in place until the debtor has received his
or her discharge, or the bankruptcy case is disdiss closed. This is a complex way to say that
the debtor may have accomplished what he or sheedesider the bankruptcy laws, or the
bankruptcy court no longer has an interest in tiséggtion of the property or the debtor. If
presented with the possibility that the automaty snay affect your proceedings, ask as to the

status of the bankruptcy proceedings. For instance

a. Has the bankruptcy case been closed.

In some jurisdictions, the bankruptcy courts ugeghove quickly to close liquidation
proceedings (Chapter 7's) that involved consumietode. However, under BAPCPA, it appears
that there will be fewer Chapter 7 proceedingslfidy individuals, and it may take longer to
close the Chapter 7 cases filed under the new Fav.instance, individuals filing under Chapter

7 must complete a separate course in “personaidiaBmanagement” to receive a disch&rge.

%2 11 U.S.C. §727(a)(11). Another cause for delay mesult from the bankruptcy courts now having an
independent duty, prior to granting a dischargartandividual in a Chapter 7 proceeding, to demysaharge if the
bankruptcy court finds that “there is reasonableseato believe” that the individual has been inediin fraud,
deceit, or other Securities Act violations or inxed in the abuse of the Title 11 provisions, whidnduct has
resulted in a felony conviction, or the individuahy have engaged in such prohibited conduct, dvigr icriminal
proceedings that may be pending have not yet egbuita felony conviction. 11 U.S.C. §727(a)(12).
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In any event, the bankruptcy court will enter adesrclosing the case or, with the increasing use
of the electronic docket, an electronic entry nptimat the case has been closed. If the case has

been closed, the automatic stay is no longer arfact

b. Has the bankruptcy case been dismissed?

As noted above, once the case has been dismiksdohnkruptcy court will enter an
order closing the case. Although dismissal isasngpecific event referred to in Subsection 362
(c), it also terminates the stay as a matter of lAwdifferent provision of the Bankruptcy Code,
11 U.S.C. 8349 states that once a case is dismigsedebtor and the creditors are returned to
the same position and rights and remedies thattthdyprior to the filing of the bankruptcy
petition. It is an open question as to whethemdisal orders are effective immediately upon the
entry of the order on the bankruptcy docket. %o, may either wait the ten days which would
ensure that the dismissal order has become finghwmay rely on applicable case law. Of
course, another alternative would be to wait uh#l case is closed, but that may be well beyond

the effective date of the dismissal order, and oessary.

c. Is the debtor an individual and has he or sheeceived a discharge?

Because of the wording of Subsection 362 (c} gassible that the debtor has
received his or her discharge, but the case hase®ot closed or dismissed. The entry of the
discharge, therefore, may be the earliest evenithahay trigger the termination of the
automatic stay as to the debtor and allow you taged. Be careful, however. As noted above,

the concept of the automatic stay covers not drdydebtor (such as actions brought against the
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debtor), but also property of the bankruptcy estdiige automatic stay may have terminated as a
matter of law as to the debtor, but the automasig siay still be in place as to property of the

bankruptcy estate.

d. Is the property no longer property of the bankiuptcy estate?

As noted previously, the bankruptcy estate magedo exist if the bankruptcy case is
dismissed or if the case is closed. If the bankyupstate has ceased to exist because of the
dismissal of the case or the case has been clibgedytomatic stay no longer applies to such
property. In reorganization proceedings (Chaptérsl2, 13, for instance), the debtor may
provide, in the plan and the order of confirmatittrat once the plan is confirmed, the property
of the bankruptcy estate shall be transferredeadgbtor. Normally the automatic stay will have
no effect on the property, once it has been trarestdrom the estate to the debtor. But, be
careful. The plan and confirmation order may pdevihat during the term of the plan, the
automatic stay still prohibits any action to beaalagainst the debtor as to the debts that are
wrapped into the plan. Hence, the plan and thérooation order may impose a type of
injunction that prohibits a creditor from takingyeaction against the debtor or the debtor’s

property, so long as the debtor is making paymeumtsuant to the confirmed plan.

e. Abandonment.
There is yet another way to divest the estafaperty; the bankruptcy term is
“abandonment.” The debtor or a creditor may retisiesh relief. The debtor may want the

property abandoned because a bankruptcy trustdeekeasappointed who has control over the
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property so long as it is part of the estate héf property is the debtor’s residence, and theodebt
has placed a number of consensual liens (such agages or deeds of trust) on the property, the
debtor is entitled to a homestead under applidalatleand the creditors of the bankruptcy estate
will receive no funds if the bankruptcy trusteedstiie property at a private sale or public

auction, and the trustee will agree to the debt@dgsiest for abandonment. In essence, the
property is burdensome or of inconsequential vedube estate, so the debtor will be able to
regain control of the property as before. A cradmhay also have so encumbered the property
that the bankruptcy trustee sees no benefit tanrated administer the property for the creditors
of the estate.

If the property is abandoned from the estatecthditor will then be able to
pursue its rights and remedies under applicable Eenem your standpoint, it is important to ask
as to the status of property that may be part@bdmkruptcy estate. If the property has been
abandoned from the estate, you may also proceddngas the sole focus of your proceeding is
the property or a type of “in rem” proceedingshiould be noted that in some circuits, a
bankruptcy order is required to ensure that thdihgrtcy court has considered and abandoned

the property from the bankruptcy estate.

5. What if the same individual or entity files nunerous bankruptcy petitions?

As noted, BAPCPA may limit the ability of an indiwal to do that, because the

23
l.

automatic stay may not go into effect as to théviddal.”> Of course, if you are dealing with an

% As noted, bankruptcy estate property may stilpbetected by the automatic stay although the debiating the
property has had one case pending within the pnege@ar of the filing of the subject bankruptcytipen.
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entity that is a debtor, it appears that the irdinal or entity may file repetitive bankruptcy
proceedings, with good faith being the criticalissn determining whether such a filing is
appropriate. As to an individual, The United S¢B@ipreme Court previously discussed this

type of repetitive filing in the decision of Johmse Home State Bank, 501 U.S. 78 (1991). In

that decision, the debtor had received a dischamger Chapter 7 of the Code but continued to
have financial problems. The debtor then filedhaier 13 trying to repay his remaining
obligations (those obligations that were not disghd as a result of certain provisions of the
Code) over a period of tinf8 This created the so-called Chapter “20,” whichgbeured
creditor challenged as being barred per se. Tipeethe Court disagreed, noting that there were
only limited prohibitions in the Code to a debtefiling a petition and that so long as the debtor
was proceeding in good faith, the debtor couldtfile multiple petitions discussed in the case.
As a result of BAPCPA, the Johnson decision has leffectively overruled as to the individual
debtor®

A debtor that is an entity may file a Chapter @édrganization petition, decide to sell
certain assets, dismiss the case, then refileyganor so, another Chapter 11 petition because
tax obligations need to be repaid or another bgsideésision needs reorganizing. It is also
possible that a debtor may file a Chapter 11 petjitconfirm a plan, obtain a discharge because
the entity intends to continue with its businessragions, then file a second Chapter 11 petition
because economic circumstances have changed addlitoe needs to reorganize again or,
perhaps, liquidate its assets. See In re Jarteisidn, 886 F.2d 859 {7Cir. 1989).

There are more limits, however. For instanceeuBAPCPA, a bankruptcy court may

2411 U.S.C. §523 sets forth a number of debts whiely be determined non-dischargeable and, hentehesta
financial drain on a debtor prompting further retlerough the filing of another bankruptcy petition
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have entered an order prohibiting a debtor, whedhandividual or an entity, from affecting the
rights of a creditor that has a lien on the delstogal property® The creditor must have a lien
secured by an interest in the debtor’s real prygert the bankruptcy court must have found, in
a prior proceeding, that the filing of the bankayppetition was part of a “scheme to delay,
hinder, and defraud creditors that involved eithertransfer of all or [a] part . . .[of the debsor
ownership interest in] the real property withowg gecured creditor's consent or a court order or
multiple bankruptcy filings affecting such real pesty.”” Once the bankruptcy court enters such
an order, however, the secured creditor may reitamcaccordance with applicable state law
concerning the filing of notices or interests ialrproperty, and said order will effectively
control or prohibit the automatic stay from goingpi effect for a period of two years from the
entry of the ordef® The debtor may attempt to modify or vitiate thider in a subsequent
bankruptcy case, but only after notice and hearirtge bankruptcy court and only upon a
showing of changed circumstances or “for good catsevn.”®

Other limitations in the filing of petitions focas 11 U.S.C. 8109, Subsections (h) and
(g9) and 8349(a). Under BAPCPA, an individual delot@ay not file a bankruptcy petition unless
credit counseling has been completed or exigeatigistances exiét.Section 109 also prohibits

an individual debtor from filing a new case forexipd of 180 days when the debtor willfully

disobeyed a court order in the prior case or theditor filed a motion for relief from the stay and

%11 U.S.C. §1328(f).
%611 U.S.C.8362(d)(4)..
27 1d.
ZSE
29E
%11 U.S.C. 8109(h).
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the debtor voluntarily dismissed his/her prior cHs®ection 349 focuses on the general ability of
the debtor to refile a petition after dismissabafase, no discharge having been obtained.
However, the preamble to 8349(a) states “Unlessdhet, for cause, orders otherwise, the
dismissal of a case . . .does not bar the dischargelater case . . .of debts that were
dischargeable in the case dismissed;” Various sdatve used the provision to allow a court to
bar a debtor from ever receiving a discharge ofgdeba dismissed case (i.e., the court, for
cause, prohibits the discharge of debts) when ¢havdor of the debtor is egregious. See Inre
Hall, 304 F.3d 743 (7 Cir. 2002),_In re Leavitt, 171 F.3d 1219"(@ir. 1999), In re Tomlin, 105

F.3d 933, 937 (4th Cir.1997).

IV. REGULATORY ISSUES

A. Is The Entity Properly Before the Bankruptcy Caurt?

There are debtors who file bankruptcy petitions lade no right to do so. Potential
improper filers are banks or insurance companiggse entities are highly regulated under state
or federal law, and there are specific procedure#tie reorganization, restructuring, or
liquidation of the entities. Be careful, thoughnee of the entities are subsidiaries of holding
companies. The holding companies may file a baptkyupetition that will not include the
regulated entitles, although the bankruptcy procesdmay delay operations or otherwise affect

the entities that are before you. Moreover, tla@eeother entities, such as securities dealers or

$111 U.S.C. §109(g).
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brokers who are members of the Securities Invéatotection Corporation, who may file a
bankruptcy petition, but those proceedings may ctmaehalt, or be stayed, if a proceeding is

commenced under the Securities Investor Proteétadiin federal district court?

B. The Automatic Stay.

11 U.S.C. 8362(b)(4) allows a governmental unitdoamence or continue with a
proceeding against the debtor. The governmentamay enforce the judgment obtained prior
to the filing of the bankruptcy petition, so longjiais not a money judgment. The focus may be
to enjoin the debtor to protect the public. HoweWeese actions must be within the

governmental unit’s regulatory power. See In renBton Corp., 90 B.R. 798 (N.D.Tex. 1988)

(exempting Department of Energy’s suit to liquidelam against Chapter 7 debtor for oil price

overcharges from automatic stay). See generallse First Alliance Mortg. Co., 264 B.R. 634

(C.D. Cal. 2001) (discussing generally whether goneental action falls within exception).
BAPCPA has also added a new exception to the attomstay which allows a court or

an agency with jurisdiction to withhold, suspendrestrict “a driver’s license, a professional or

occupational license, or a recreational licenseeusthte law 3 Prior case law is consistent with

this change, at least as to professionals wha@eded, such as lawyers. In re Wade, 948 F.2d

1122 (¢ Cir. 1991).

3211 U.S.C. §742.
%11 U.S.C. §362(b)(2)(D).
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C. Requirement To Comply With State Laws.

28 U.S.C. 8959 requires bankruptcy trustees, delnigpossession, or other managers of
bankruptcy estate property, except in the railn@aiganization cases, to comply with the
applicable state laws where the property is sitbatethe debtor operates in multiple states, the
debtor must comply with the laws in each stateusTlthe bankruptcy professionals must act in
the same manner, and be bound, as any other indivad entity under applicable state law. If
you are a state judge in a regulated area, yooaarect in believing that the debtor must still
comply with all regulations in your industry evdrotgh the debtor is trying to reorganize its
debts or liquidate its assets.

The only exception will be if your specific staésv provision conflicts with a Code

provision. If there is a conflict, federal lawgetlCode, will control._Perez v. Campbell, 402 U.S.
637 (1971). For instance, you may have a reguylaciieme that permits the state or
governmental unit to enter into a contract to panfgertain essential services to the public. The
contract may state that the contract is termindtéee debtor becomes insolvent. There may
also be other provisions which allow the stateawtiol, by refusing performance, who may be
an assignee or otherwise perform services undexahigact if the debtor is no longer able to
perform. 11 U.S.C. 88365(b)(1) and (b)(2) allow thustee or debtor in possession to assume an
executory contract even though the debtor may loefault as to certain insolvency or financial
provisions. Since state law conflicts with the €potlhe Code will control the situation. However,
11 U.S.C. 8365(c) may prohibit the trustee fromuasag or assigning an executory contract if
state law allows the state or the governmentaltoméfuse performance from any one other than

the debtor under applicable state law. In suchsa,cthe Code is consistent with state law, so the
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state would not be required to accept performarare ainother party. See In re Claremont

Acquisition Corp., Inc., 113 F.3d 1029'(ir. 1997).

V. DOMESTIC RELATIONS PROCEEDINGS

A. The Automatic Stay.

For an overview of the automatic stay and how iy affect litigation generally, review
the information under the specific issue. Howegeren the nature of your proceedings, which
may or may not be within an exception to the autensay, the issue that arises is whether you
may proceed.

BAPCPA has substantially expanded the area intwdidomestic relations court may
proceed without vacatur or termination of the awbanstay. Under prior law, the collection of
alimony, maintenance or support was limited to propthat was not part of the bankruptcy
estate® Now BAPCPA permits the state court to withholddme that is property of the
bankruptcy estate in payment of a “domestic supplaiigation.”®® 11 U.S.C. §362(b)(2) (C).

The various exceptions are set forth in 11 U.§362(b). Note that this Subsection has
been revised as a result of BAPCPA. A modificatm8362(b)(2)(A) now states that the
exception concerning domestic relations mattersaper to a “civil” action or proceeding

concerning the establishment of paternity, thebdistament or modification of a “domestic

% 11 U.S.C. §362(b)(2)(B). For instance, in a Chapt proceeding, the debtor's wages are not prpmérthe

estate. 11 U.S.C. §8541(a)(6).

% The term “domestic support obligation,” as defined 1 U.S.C. §101(14A), is fairly broad, includitiie ability

of a legal guardian to collect such an obligatiand the assistance provided by a governmentaltordt spouse,
former spouse, child of the debtor or such chifgBsent. The domestic support obligation may baldished by
applicable non-bankruptcy law, which may includseparation agreement, property settlement agreeowei@r of
the court, or by a governmental unit acting acaaydio applicable law. The spouse, former spousid of the

debtor, or such child’s parent, legal guardianresponsible relative may voluntarily assign theigdilon to a
governmental unit for collection and not destroy tharacter of the obligation as alimony, mainteranr support.
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support obligation,” child custody or visitatiohgtdissolution of a marriage, except for the
division of property of the bankruptcy estate, dodestic violence.

Under prior law, a party could commence or corgiany proceeding under applicable
law that established paternity. So, there has bheerhange as to that provision. However, the
dissolution of the marriage no longer requires @atar of the stay as under prior law. Somewhat
problematic is the requirement that the state cooirtdivide the property of the bankruptcy estate
as a part of the dissolution action or proceed@gien the requirements of applicable law, you
may not be able to enter a final decree in th@adar proceedings dissolving the marriage until
the bankruptcy court has determined how to proeatdthe bankruptcy estate property that may
be owned by the debtors or the debtor and the ebitedspouse. Depending on the nature of the
bankruptcy case (whether it is a reorganizatioligoidation proceeding) and/or the nature of the
bankruptcy estate property, the bankruptcy coust praceed with a sale or liquidation of the
estate assets, refinancing of the debt on thesasgigh the assets to remain part of the
bankruptcy estate until all creditors are paid pand to a plan, or some other treatment. You
may be delayed with your action until the bankrymtourt determines the appropriate course of
action. Finally, the recent amendments to the Bartky Code also focus on the automatic stay
not applying to a civil action “regarding domestiolence.” It is unclear what this provision
means and is subject to applicable state law arpnéting its meaning. However, if the
domestic violence action is a criminal action arvgeeding under your state law, then read the
hypothetical set forth below and review the parthaf outline which discusses the applicability
of the automatic stay in criminal actions or pratiegs.

Although you may also establish or modify an orfdera domestic support obligation,
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which was similar to your actions previously toaddish or modify an order for alimony,
maintenance, or support, few orders simply refehéorights of the parties to the proceedings.
The area of greatest confusion, and litigatiorhmtrial and appellate courts, was the collection
or enforcement of payments that had been ordekatkw provision attempts to clarify that a
domestic support obligation may be collected ndg ém non-bankruptcy estate propetfyput
also may be repaid through “the withholding of immthat is property of the estate or property
of the debtor,” so long as it is pursuant to a ifisl or administrative order” or a statuteSuch

a change may make it substantially easier for gandke sure that the non-debtor spouse or a
child are provided for during the course of anykyaptcy proceeding.

From a practical standpoint, how do you sort base various changes? Let us assume
that the debtor is ordered to pay child supportaimdony to the non-debtor spouse, and the
debtor falls behind in those payments after the&khgicy petition has been filed. The non-
debtor spouse may request that the district atydoniag criminal proceedings against the debtor,
or the non-debtor spouse may seek a hearing bgbaren a civil action to force the debtor to
cure all defaults within a specified period of timieeviewing these issues:

1. The district attorney, or similar official undapplicable law, may always
commence a criminal proceeding against the delithis is a separate exception to

the automatic stay. 11 U.S.C. §362(b)(1); In rar®z, 202 F.3d 1074 {oCir. 2000).

2. A further hearing and court order modifying ttomestic support obligation may

be appropriate. 11 U.S.C. 8362(b)(2)(A)(ii). Asee _In re Stringer, 847 F.2d 549

%11 U.S.C. §362(b)(2)(B).
%11 U.S.C. §362(0)(2)(C).
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(9™ Cir. 1988) as to analysis prior to BAPCPA.

3. An order requiring that the debtor immediatlye all arrearages from property
that is not property of the estate or by withhodgincome that is property of the
estate or property of the debtor is also acceptahleU.S.C. 8362, Subsections
(b)(2)(B) and (b)(2)( C ). However, it is subjéatinterpretation as to what
constitutes the “income” that is property of theags or property of the debtor that
may be withheld to pay the domestic support olbgat For instance, if the debtor is
a principal in a business and receives a distoinuyis that income for purposes of the
exception? Prior case law drew a distinction betwewages and distributions in

determining whether the property was an asseteobémkruptcy estate. See, e.g., In

re Timbers of Inwood Forest Associates, Ltd., 8GRIB63 (5th Cir. 1987); In re

Fitzsimmons, 725 F.2d 1208@ir. 1984). Will a similar argument be presented
prohibit the use of a distribution to pay a donestipport obligation? Case law may
need to be developed on this point.

4. The issue of whether the state court may emenrder of contempt if the debtor
fails to comply with the state court order to plag airrearages is a separate issue. The
case law under the prior law generally supportssthte court entering such a

contempt order._In re Marriage of Sachs, 116 Gudt.Rd 273 (Cal. App. 2002).

B. Child Support, Alimony, and Property Settlementlssues.

Although the bankruptcy courts are still requitedio an independent review, BAPCPA
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has made it easier for the bankruptcy courts terdene the issue of non-dischargeability under
11 U.S.C. 8523, Subsection (a)(5) and (a)(15).omelstic support obligation is now non-
dischargeablé® and any debt owed to a spouse, former spouséjldraf the debtor that is not a
domestic support obligatiofi.Prior case law required a more complicated aralysider Section
523(a)(15), with the non-debtor spouse or otheredted party, first presenting a prima facie
case that the obligation was incurred as a re$altdovorce or separation under applicable law,
whether incorporated in an order, decree, or aeesgent, and that the obligation was not in the
nature of support. The burden of proof then stliftethe debtor to show that based upon the
current circumstances of the debtor and the notedspouse, the debtor did not have the ability
to pay the obligation, or that the benefit to beereed by the debtor as a result of the discharge
outweighed the detrimental consequences to thelebter spouse or the child of the debtor. In
re Jodoin, 209 B.R. 132 (B.A.P. 9th Cir. 1997).

Because it will take a fair amount of time for @fllthe bankruptcy cases filed prior to the
enactment of BAPCPA to be administered by the havtky court, you may be entering
judgments, orders, or decrees that the bankrutast @vill utilize in rendering a decision under
prior law. As a result, you should not forgo deetaifindings of fact and conclusions of law, if
your state law so requires, in finalizing any deane judgment in a domestic relations or divorce
proceedings. These detailed findings and conatgsiall assist the bankruptcy courts in a
preliminary review of the case. For instancehia lin re Jodoin decision, the Bankruptcy
Appellate Panel in the Ninth Circuit determinedtttiee bankruptcy court could utilize the

divorce decree, containing the property settleraedtthe statement that neither spouse was

%11 U.S.C. §523(a)(5).
%11 U.S.C. §8523(a)(15).
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entitled to maintenance or alimony, as settingftine_prima facie case for the non-debtor spouse
under the prior version of Section 523(a)(15).

VI. CRIMINAL PROCEEDINGS

A. The Automatic Stay.

As noted previously, criminal proceedings fall wnitlan exception to the automatic stay,
allowing the state or federal court to proceed autrhaving the parties seek permission of the
bankruptcy court. 11 U.S.C. 8362(b)(1). Essenti@bngress was concerned about public
safety and made a policy decision to allow theseg®dings to continue. BAPCPA did not
modify this exception. The usual debate in thesmsanvolves whether the proceedings are
criminal. This may be a complicated deb&t8ome ideas to consider:

1. Who commenced the proceeding in your court? Iisthée or federal prosecutor,
district attorney, or similar officer of the govenental unit commenced the
proceeding, it is a criminal proceeding.

2.What is the nature of the proceedings; civilmmmal? Is the individual being
prosecuted for a specific crime where the freedbtheindividual is at stake?
Individuals charged with criminal activity, witheétpossibility of jail or prison time
will fall within the exception. However, not altgceedings are clear cut. In

1

Gruntz?* the debtor had not paid support for a prolongetgef time. The non-

debtor spouse then requested that the state ptesbeundividual for the non-
payment of support. The fact that the state uliglyanade the independent decision

to prosecute turned the proceedings from civilrbminal. Traffic penalties or

“0 The citation for the final decision is In re Gran02 F.3d 1074 [BCir. 2000); however, you may analyze the
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“driving under the influence” proceedings may benanal in nature. Was the
individual placed under arrest? Did the individizde time in jail? Or is a monetary
judgment simply being entered? If you do not beigou are within this exception,
are you exercising the police or regulatory powarder applicable law, so that 11
U.S.C. 8362(b)(4), another exception to the autansady, may apply? If you are

unsure, you may require the parties to proceelddrbankruptcy court.

3.Contempt proceedings. Such proceedings aggienand the results may differ
depending on the case law in your ciré@iVhether you are dealing with a civil or
criminal contempt of court proceeding, most bankecygourts which have

considered the issue have concluded that the nokrnatcy court should be able to
enforce its own orders when the debtor is in copteshcourt. This may include the
incarceration of the debtor for the conduct. Hosrethere is a caveat: the non-
bankruptcy court does not have jurisdiction overkoaptcy estate property. Once the
debtor has filed a bankruptcy petition, you mayetter an order directing or
controlling how bankruptcy estate assets will bkzed. The automatic stay would

need to be vacated to enter such an order.

earlier iterations at 177 F.3d 729"(@ir. 1999); 177 F.3d 728 {&Cir. 1999); 166 F.3d 1020 {LCir. 1999).

*1 See preceding footnote for a full citation to taese.

*2 For an overall analysis of the various positidrat tourts have taken, see In re Rook, 102 B.R.(B&@kr. E.D.
Va. 1989). Some courts have concluded that théeomgut proceedings must relate to an already perdlingnal
proceeding to be an exception to the automatic stayre Dervaes, 81 B.R. 127, 129 (Bankr. S.D. EBB7.) A
second approach is to analyze the intent of therorth re Rudaw/Empirical Software Products L88,B.R. 241,
247 (Bankr. S.D.N.Y. 1988). Other courts do natkl@t the nature of the proceedings (criminal @il)cibut look
instead at the inherent power of the Court. U@Bin® Communications Co. v. Buscher, 89 B.R. 156 {D. Kan.
1988);_In re Clowser, 39 B.R. 883 (Bankr. E.D. ¥884.)
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B. Restitution.

As a judge presiding over criminal proceedings gaay confront issues as to the effect
of a bankruptcy proceeding, or the discharge reckas a part of the proceeding, that may cause
concern. As a result of prior case law, crimirggtitution was determined to be
nondischargeable in Chapter 7, 11, and 12 pracgedoncerning an individut(™s shouldpe
numbered FN43. Cases remain the same in FN.)aAgghto the Bankruptcy Code in 1990 also
required that restitution imposed in an individgatriminal proceeding be nondischargeable in a
Chapter 13 proceedifig(This should be numbered FN 44. Cases remairetime$ Under
BAPCPA, an individual debtor in a Chapter 12 opi8ceeding is required to pay interest on
such nondischargeable claims as a part of anygflegorganization, unless the available income
of the debtor is insufficient? BAPCPA also clarifies the issue of whether retitituis
nondischargeable if the restitution is imposed aivd action. For instance if the debtor is
required to pay civil restitution as a result aé thwillful or malicious injury by the debtor that
caused personal injury to an individual or the dexdtan individual,” it is also nondischargeable

in a Chapter 13° Footnote below is 43, then followed by 44. Soavelmumbers reversed.

*‘See Kelly v. Robinson, 479 U.S. 36, 93 L.Ed.2d 21§, S.Ct. 353 (1986); Colton v. Verola

(In re Verola), 446 F.3d 1206 (1 Tir. 2006). Because the United States Supremet@ou

Kelly, utilized 11 U.S.C. 8523(a)(7), concerning thondischargeability of certain penalties,
fines, or forfeitures for non-monetary loss andgidg to or for the benefit of a governmental
unit as the lynchpin for its decision requiringiadividual to pay criminal restitution, the
decision also applied to Chapter 11 or 12 procegdaf an individual, since those Chapters also
excepted 8523(a)(7) debts from discharge. 11 U.§8C141(d)(2) and 1228(a)(2).

311 U.S.C. §1328(a)(3). This change in Chaptervitidted the United States Supreme Court decisibn o
Pennsylvania Dept. of Public Welfare v. Davenpdif) S.Ct. 2126 (1990).

411 U.S.C. §81222(a)(11), 1322(a)(10). The deistactually required to pay interest if the “dispbke income,”

a defined term in the Code, is sufficient. Moraopube aforesaid provisions actually provide foe fhayment of
interest on any nondischargeable debt under SeB#8n Congress did not insert a similar provisSitBAPCPA as

to the payment of interest in a Chapter 11 proceeds to an individual.

*5See 11 U.S.C. §1328, Subsections (a)(3) and)(a)(4
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Remember, your criminal proceedings are not stayetie automatic stay.However,
the bankruptcy court may allow the individual delditoinclude the payment of restitution in the
plan of reorganization, so that the governmentdlismultimately paid pursuant to a confirmed
plan of reorganization. Under Chapter 12 or 1§, earnings of an individual debtor received
after the commencement of the bankruptcy caserapepy of the bankruptcy estdteAs a
result of BAPCPA, an individual debtor in a Chaérproceeding must now devote such post-
petition earnings from personal services or futnoeme as is necessary to execute the debtor’s
plan of reorganization to repay the creditors eféstaté®Conversely, in a Chapter 7
proceeding pertaining to an individual debtor, ¢laenings received from personal services are
not property of the estate. Thus, any order tbhathave issued requiring that the debtor pay
restitution as a part of a wage execution, or alairgarnishment of earnings, may be impacted
by the automatic stay. So, if you know of a pegdankruptcy proceeding as to an individual
debtor, request that you be provided with any ardencerning a modification or termination of
the stay concerning the earnings or wages of thtode

Once the bankruptcy proceedings are near condutfie bankruptcy court may issue an
injunction, as a part of the confirmation order jethmay limit the ability of the governmental
unit, and indirectly you, to enforce an order ddtiteition. Therefore, if you believe that a debtor

is not making restitution payments as ordered hy gnd the debtor may have confirmed a plan

%611 U.S.C. §362(b)(1).

711 U.S.C. §§1207 and 1306.

811 U.S.C. §1123(a)(8). 11 U.S.C. §1115(a)(2) nequires that such earnings for personal servieesohsidered
property of the individual's Chapter 11 bankrupéstate. 11 U.S.C. 8541(a)(6) defines propertjhefdstate in a
Chapter 7 proceeding of an individual. However $n re Fitzsimmons, 725 F.2d 1208" @ir. 1984) which

differentiates between earnings of the individwedjch is not property of the estate, and a distitftumade to an
individual who is the principal of the professior@rporation, which is estate property. Under BARRC an

individual debtor in a Chapter 11 proceeding isuremfl to have earnings from personal services andd income
devoted to payment of creditors if necessary tcateea plan. With such an amendment, Chapter ddepdings
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of reorganization, you should review the confirraatorder and any plan before deciding how to

proceed.

VIl. LANDLORD-TENANT ISSUES

A. The Automatic Stay.

BAPCPA has added a new exception to the automatyccencerning landlord-tenant
proceedings against a debtor who is the tenar@sidiential real property pursuant to a rental
agreement or a lease. Now if an unlawful deta@éion, eviction, or similar proceeding, has
been brought by the lessor against the debtortrentbssor has obtained a pre-petition judgment
against the debtor for possession of the resideethproperty, then the lessor may continue
with the proceedings post-petition without obtagnielief from the automatic sta¥y. Thus, if the
debtor is to be evicted under applicable state #l, a writ of restitution needs to be issued to
effectuate said action, that may now be accomplisiyethe state court without further
proceedings in the bankruptcy court to vacate tiie s

There are some limited exceptions. The debtor fitgywith the bankruptcy petition, a
certification under penalty of perjury that undpplcable non-bankruptcy law,

(1) there are circumstances which allow the detot@ure the entire monetary default

that gave rise to the judgment for possessiohefésidential property even after a

judgment for possession has been entered; and

are now similar to Chapters 12 and 13 in the ughefndividual's earnings to fund a plan of reavigation.
911 U.S.C. §362(b)(22).
%11 U.S.C. §362(1)(1).
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(2) the debtor (or an adult dependent of the dgbims deposited with the clerk of the

bankruptcy court any rent that would become duenduhe 30-day period after

the filing of the bankruptcy petitiot.

If such a certification has been filed, then thematic stay will remain in place as to the lessor,
and you will not be able to proceed, for a perib8®days.

If, within said 30-day period, the debtor or amladependent of the debtor files a further
certification that all of the foregoing has beefeetuated, and the debtor or the adult dependent
of the debtor has cured the monetary default @&itdgescribed the circumstances) that led to the
judgment of possession, then the debtor is entiléde benefit of the automatic stay pending a
further order from the bankruptcy court. Of coutssep in mind that these limited exceptions
assume that this is the first petition that thetdebas filed within the last year. Remember,
there have been other changes to the Bankruptcg @ad generally limit the applicability of the
automatic stay to a debtor who has filed one orencasses within the last year.

If you are presiding over such an eviction or famiype proceeding, you should consider
the following checkilist.

1. Does applicable law permit the debtor to cheerhonetary default under the lease

once a judgment for possession has been entergdfedtingly enough, some of the

bankruptcy judges did a quick analysis of the lawgarious states and found, in a

number of states, that the debtor had no suchyatmlicure the monetary default,

irrespective of what the circumstances were or drethe debtor, or someone on behalf

of the debtor, effectuated some type of monetarg.c&o always do this analysis first. If
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the debtor has no ability to cure under applicabd¢e law, then the automatic stay should
not be a factor in your proceedings. If therénesability to cure, then proceed with the

below analysis.

2. Has the debtor filed any certification with basnkruptcy petition? If there is no
certification, then there is no automatic stayrhgbit you from proceeding. Ask the
debtor to provide you with a copy of the certifioatthat was filed with the bankruptcy
court.

3. If there is a filed certification, has the datfiled a second certification regarding a
cure of the monetary default within the 30-day pa&?i If the second certification has not
been filed, there is no automatic stay. You mashwido set a hearing 30 days from the
filing of the bankruptcy petition to determine ttatus of the matter.

4. If both certifications have been timely filed, thenit for direction from the

bankruptcy court.

B. Assumption or Rejection of an Unexpired LeasefdNonresidential Property.

BAPCPA had modified the provisions as to nonredidéreal property? If the debtor is

the lessee of such real property at the time ofgfjlthe debtor in possession or the trustee may

consider, for a period of 120 days after filing,etlier to assume or reject the lease. The

bankruptcy court, acting without the consent ofldrallord, may extend this time period only

once, if a motion is made within the 120-day peri&@lich an extension is only for a period of 90

111 U.S.C. §365(d)(4).
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days unless the landlord consents in writing tarther extension and the bankruptcy court
grants such an extension. This is a substantaig#nin the prior law. Previously the debtor in
possession or the trustee only had 60 days akeurtier for relief was entered to assume or
reject such a lease or file a motion with the baptay court for an extension of time to consider
the appropriate action to be taken. However, thgans for extension could be repeatedly filed,
sometimes over a prolonged period of time. Nowhtekruptcy estate, through a debtor in
possession or a trustee, has a longer period efitihally - 120 days, instead of 60, but said
party may only get one 90-day extension from th&khaptcy court without the consent of the
landlord. If the time period expires, or the pastyinable to obtain a further extension of time,
as a matter of law, the unexpired lease is deerjedted. The rejection of such a lease may

have substantial implications in any litigation owhich you are presiding.
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VIIl. TAXISSUES

A. Preclusion.

A bankruptcy court may be unable to resolve as$axe that has been determined in a
prior tax proceeding. This was highlighted in Niath Circuit Decision of In re Mantz, 343
F.3d 1207 (8 Cir. 2003). The Bankruptcy Code vests the bartksupourt with subject matter
jurisdiction to determine the amount and validityadax assessment against a debtor unless the
matter has been adjudicated by another tribunat poithe filing of the bankruptcy petition.
Thus, if a federal or state tax tribunal has deteechthe tax issues under applicable law, that
may limit the ability of the taxpayer to obtainietlin the bankruptcy court, if the taxpayer
actually contested the liability in the federalstate tax tribunal’ The courts have recognized
that an individual taxpayer of limited financial ames may not participate in the tax court
proceedings, allowing a default to be entered eyt ultimately impact the taxpayer/debtor’s

creditors in the bankruptcy proceedings. See @#yding of Muskogee, Inc. v. Okla Tax

Comm’n, 898 F.2d 122, 125 ("i‘GEir. 1990); New Haven Projects LLC v. City of Nétaven

(In re New Haven Projects LLC), 225 F.3d 283, 2&8 Cir. 2000). Thus, the “actually

litigated” element is important in determining whet the bankruptcy court has the ability to
hear and determine the matter.
The other critical element in Mantz is that a jodignt must be final before the filing of

the bankruptcy petition. Mantz 343 F.3d at 12kPreviewing California law, the Court

211 U.S.C. §505(a)(2)(A) states, in relevant phet the bankruptcy court may not adjudicate “th@ant or
legality of a tax, fine, penalty, or addition tx & such amount or legality was contested beford adjudicated by a
judicial or administrative tribunal of competentigdiction before the commencement of the case nitice
Bankruptcy Code] . . . "
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determined that a decision of the State Board olkzation did not become final until thirty

days after the service of the notice of the denisipon the petitioner. After the

taxpayers/debtors received notice of the decigfendebtors requested a rehearing on the matter.
Before the Board could rule on the request folh@aeng, the taxpayers/debtors filed their
bankruptcy petition. Hence, the state tax procegsiivere still pending when the
taxpayers/debtors filed their bankruptcy petitiand the bankruptcy court had the jurisdiction to
resolve the matter. Id. at 1213. Most courts lizate reviewed this issue have also looked for a

final adjudication of the matter under applicalalee] Texas Comptroller of Public Accounts v.

Trans State Outdoor Advertising Co. (In re Trars&SOutdoor Advertising Co.), 140 F.3d 618

(5™ Cir. 1998) (administrative decision had not beepemled and had become final under state

law prior to the bankruptcy petition filing); Cityending of Muskogee, Inc. v. Oklahoma Tax

Commission, 898 F.2d 122 (1@ir. 1990)(a federal court will have jurisdictiemhear the
matter if the state proceedings are still pendnoyyever, the Oklahoma Tax Commission had
adjudicated the tax liability, the debtor had nop@aled, and the Commission’s decision had
become final under state law prior to the filingloé bankruptcy petition.)

A minority view is that the judgment need noftfipal to divest the bankruptcy court of

the ability to hear the matter. In the decisiorinofe The Railroad Street Partnership, 255 B.R.

644, 647 (Bankr. N.D.N.Y. 2000), the Court concldideat since the debtor had a “full and fair’
opportunity to present its case to the Assessmeatd and . . . an adjudication was made by a
tribunal of competent jurisdiction,” the bankruptmyurt no longer had the ability to hear the
matter.

Although the courts have, at times, describedgtige as one of subject matter
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jurisdiction, it really appears to be a problemssiue preclusion. Thus, as with the doctrine of
collateral estoppel or res judicata, if a mattes been actually litigated or a final judgment has
been entered by a state or federal tax court piggme the bankruptcy court will not have the

statutory ability to decide the issue.

B. Exceptions to the Automatic Stay.

Be careful. There are different rules, dependimgh@ court or agency involved. 11
U.S.C. 8362(b)(9) makes it clear that there artaoetax proceedings that are not affected when
a debtor files a bankruptcy petition. A particudgate or federal agency may be proceeding with
an audit or an assessment, with a demand for payimantaxpayer, when the taxpayer files a
bankruptcy petition. These proceedings, along wittotice of tax deficiency or a demand for
tax returns, are not subject to the automatic skégwever, any lien imposed in such proceedings
may have no effect until the bankruptcy case hasloded and the debt secured by such a lien
has been determined to be nondischargeable undg/SLC. 8523.

BAPCPA has modified the provisions, however, conicg tax court proceedings. The
Tax Court may not determine a corporate debtoxdisility “for a taxable period that the
bankruptcy court may determine” or the tax liaibf an individual debtor “for a taxable period
ending “before the debtor filed the bankruptcyfomii” 11 U.S.C. 8362(a)(8). The automatic

stay must be vacated as to such proceedthgs.

*3See 11 U.S.C. §505 which sets forth the tax st may be heard and determined by the bankreptart.
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IX. DISCHARGE ISSUES

A. Overview.

As a result of BAPCPA, if an individual debtor hraseived a Chapter 7 or Chapter 11
discharge, the debtor shall not receive anothehdrge, under any circumstances, in a newly
filed Chapter 7 proceeding, if the discharge wastgd in a case commenced within eight years
of the filing of the current petition under reviéfv.

There are similar controls for an individual wlies$ a Chapter 13 proceeding, or a family
farmer or fisherman who files a Chapter 12, aneixes a discharge in the applicable case
within six years of filing a Chapter 7 petition corancing a new case, unless substantial
payments were made to creditors under the Chapter Chapter 12 plans.

An individual or entity that receives a dischauyeler Chapter 11 may have difficulty
obtaining another discharg&However, an entity may not be seeking a dischargesecond
Chapter 11; just the opportunity to liquidate igsets in an orderly manner.

BAPCPA now provides that an individual that fike€hapter 11 petition must make all
payments under the confirmed plan, unless the bi@tdy court, after hearing and for cause,
finds that the discharge should be grantedence, the duties and responsibilities of an
individual debtor in a Chapter 11 proceeding an@ nwre in line with those of an individual

debtor in a Chapter 12 or 13 proceeding.

411 U.S.C. §727(a)(8). BAPCPA has increased tmebeu of years from 6 to 8.

511 U.S.C. §727(a)(9). BAPCPA has not modifiedribenber of years. It remains at 6.

* 11 U.S.C. §1141. Note that unlike a Chapter 7emiity may receive a discharge in a Chapter 1bm@re
Section 727 (a)(1) with Section 1141(d)(1) and 3d)However, an entity that liquidates all, or dabsially all, of
its assets, through a plan of reorganization, amekcot have any ongoing business operations thigeplan is
consummated is not entitled to a discharge. 11QJ.&1141(d)(3).

711 U.S.C. §1141(d)(5).
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BAPCPA also provides new limitations on an induatireceiving a Chapter 13 discharge
if the debtor has received, within a relatively gheeriod of time, a discharge in a prior Chapter
7,11, 12, or 13 proceeding. The bankruptcy cisuwinable to grant a discharge in the new
Chapter 13 proceeding, if the individual debtoereed a discharge in a Chapter 7, 11, or 12
proceeding within four years of the filing of thewn Chapter 13 petitio??. Moreover, if the
individual debtor has received a discharge in ap@hal 3 proceeding, the debtor may not receive
a discharge in any Chapter 13 proceeding thatrsoenced within two years of the discharge
received in the prior Chapter 13 proceedihg.

The Code does not seem to prohibit an individebdtor who has been designated a
family farmer or family fisherman from filing a @pter 12 petition, proposing and confirming a
plan, making all payments there under for the upaabd of three years (five years as to
domestic support obligations that have a prioritger the Bankruptcy Code or for cause),
getting a discharge, then filing a second Chafepetition and paying those debts recently
incurred in another plan, with a discharge to follafter payments under the second pgfan.

B. Exceptions to Dischargelhis issue only pertains to individuals and may edrafore you as
a result of circuit-level cases. An individualarChapter 7, 11, 12, or 13 proceeding may be
seeking the discharge of priority unsecured (sucstate and federal taxes) and general

unsecured (such as credit card obligations) tfelbtsome cases, individual creditors are not

811 U.S.C. §1328(f)(1).

%11 U.S.C. §1328(f)(2).

%011 U.S.C. §§1225, 1228.

®1 Secured debt is treated differently. If a secumedlitor has a valid lien pre-petition, that limay carry through a
Chapter 7 proceeding unaffected. Dewsnup v. Tig0®, U.S. 410 (1992). In a Chapter 11 or 13 proicegdf the
secured creditor only has a lien on the debtosglence, the debtor’s ability to modify the loamigremely limited,
with the secured creditor retaining its lien on theidence and generally receiving the same payn@nprovided
for under the loan documentatiodl U.S.C. 88§ 1123(b)(5); 1322(b)(2). Howeveth# secured creditor has a lien
on several assets or a lien on some property titherthe residence, the debtor may modify the sighita secured
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objecting to the debtor’s receiving a dischargestdad, the creditor believes that it has a basis t
have just its debt survive a discharge. Hencecitb@itor may request that its particular debt be
“excepted” from the discharge of debts that a debdomally receives.

In the Ninth Circuit decision of In re Beezley,298.2d 1433 (8 Cir. 1993), the court
concluded that not all dischargeability issues &hoecessarily be determined by the bankruptcy
court. In_Beezley, the individual debtor had fie€hapter 7 liquidation proceeding in the
bankruptcy court, but had forgotten to list an wased creditor. The bankruptcy trustee
administered the estate and concluded that there mgenon-exempt assets that could be
liquidated for the benefit of creditors. Because bankruptcy trustee could not locate any assets
for the creditors, the bankruptcy clerk’s officeé se date by which creditors should file proofs of
claims with the bankruptcy couft.The debtor’s case was closed, and that seemedatve all
issues. Unfortunately, the omitted unsecured tyethter proceeded in the state trial court, at
which time the debtor raised the issue of the bhaptky discharge, hoping to have the state court
proceeding dismissed. The debtor also attempteebjwen the bankruptcy case, hoping that
either the bankruptcy court or the state court wqubvide relief. The Ninth Circuit resolved
the controversy, concluding that the bankruptceck®uld not be reopened, because the
bankruptcy court in the no asset, no claims bar dase could provide any relief to the debtor.
The Ninth Circuit then opined that the state coould determine whether the debt was

discharged. Given the current posture of the dew@srom the United States Supreme Court

creditor by changing the terms and conditions efuhderlying loan documentation and repaying theditor at a
different interest rate, over a longer period afdithan what the contract originally required, witver monthly
payments._ld.

%2 3uch a case is known as a no-asset, no-claimdatarease.

49



and the circuit courts, you may be able to heardmidrmine some of these iss@&s.

For you to proceed, however, you must determiagytbu have subject matter
jurisdiction to hear the matter. The circuits fiely consistent in their approach that only
bankruptcy courts may determine whether debts uBdetion 523(a)(%)! (a)(4)°° or (a)(6°

are excepted from a discharge granted to a deBt@e. Rein v. Providian Financial Corp., 270

F.3d 895 (8 Cir. 2001); Matter of Schwager, 121 F.3d 177 @Gr. 1997); In re McKendry, 40

F.3d 331 (18 Cir. 1994).
However, the circuits have generally concluded thiaer matters may be heard by non-

bankruptcy courts. Whitehouse v. LaRoche, 27@ B&8 (f' Cir. 2002) (bankruptcy courts and

non-bankruptcy courts alike are vested with corentrjurisdiction over nondischargeability

proceedings arising under Section 523(a)(7)); Cumsv. Cummings, 244 F.3d 1263 {1Qir.
2001) (state courts have concurrent jurisdictiothwhe bankruptcy courts to determine the
discharge of debts for alimony, maintenance, opsuypursuant to Section 523(a)(5)). If you
cannot determine the matter because of your ciscajproach to your subject matter
jurisdiction, ask the parties to return to the lrapkcy court to resolve the issue.
C. The Discharge Injunction.

A separate, but related, issue that you may faadas/suit commenced by a creditor
trying to foreclose a lien or collect on a debf. L S.C. 8524 provides that the discharge voids
any judgment entered at any time, operates agamciion prohibiting the commencement or

continuation of a lawsuit, or enjoins any act ttlexm on a debt to the extent the debt is a

% The relevant provision analyzed by the Ninth Qircld U.S.C. §523(a)(3), was not modified by BARCP
® False pretenses, false representations, and &ctuel

% Fraud or defalcation while acting in a fiduciagpecity, embezzlement, or larceny.

8 willful and malicious injury to an individual ométy or the property of same.
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personal liability of the debtor. The discharggimetion is usually asserted by the debtor in his
or her answer or other appropriate responsive pigad your court. Obviously the secured
creditor may still request that you allow the prediags to continue if they solely focus on
foreclosing on the lien. The only prohibited antie for you to enter some kind of order or
judgment which also states that the debtor is paifpliable to the creditor. If the creditor is
simply suing on an unsecured note or debt, yoyeibited from proceeding, since any order
or judgment will necessarily be a determinatiothef personal liability of the debtor that has
been discharged. Of course, there are exceptibes ywou may proceed even though you have
been advised that the debtor has obtained a dgeharfew of the exceptions:

1. As noted previously, a creditor may have remgia judgment or order excepting a

particular debt from discharge. If the debt isegoepted, you may proceed with the

execution or similar proceeding on the debt. Askde a copy of the judgment or

order excepting the debt from discharge beforeprogeed.

2. The creditor may be asking you to determinethdrethe debt should be excepted
from discharge. There may be a support obliggt&ection 523 (a)(5)) or other relief
that may be presented to you that was not detethiigehe bankruptcy court. The
first step, as noted, would always be for you teahto make sure that your circuit

believes that you have subject matter jurisdictmhear and determine such issues.

3. The debtor may have entered into a reaffirnmagigreement which allows the

creditor to pursue enforcement of a personal igiidgment or order on its claim
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even though the debtor has received a dischargecaiful with the reaffirmation
agreement. There has been extensive class aitigatidn in federal courts about
certain creditors that did not proceed properlglitain a reaffirmation agreement. |If
the creditor has obtained an appropriate reaffionagreement, the creditor will be

able to produce, at a minimum, the following docuatsdo you:

a. The Reaffirmation Agreement. Section 524 smritsexactly how the

agreement should look (what must be disclosed, ie§ou have any doubts.

b. The bankruptcy court order or an attorney’sdaffit. For instance, if the
debtor was not represented by counsel in the batdyrgproceeding, a bankruptcy
court order approving the agreement is requiredwéaver, if the debtor was
represented by counsel, the duly completed affidayvthe debtor’'s attorney will

be at the end of the reaffirmation agreement.

The creditor may have additional documents, ssdhh@ underlying loan documents, and
a payment history of the loan transaction, butdtbeuments outlined above are critical to having
the reaffirmation agreement appropriately apprdwethe bankruptcy court. If the creditor is
unable to produce the necessary documents, orrgasuge that the debtor received a discharge,

request further information from the parties beforeceeding.
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X. POST-BANKRUPTCY ISSUES

A. After the Confirmation of the Plan.

Although orders of confirmation and plans of reargation in Chapter 11, 13, or other
reorganization proceedings generally provide ferlibnkruptcy court to retain jurisdiction to
resolve any disputes which may arise post confionas to the interpretation or enforcement of
the order or plan, you may, on occasion, be askeesblve such a dispute. It will generally, at
the trial (state or federal) or appellate levelpbesented as a contract dispute. The CircuittCour
cases are consistent on the point that a confipteedof reorganization is a binding contract on
all creditors and interested parties listed bydéletor on its/his/her mailing list and schedules,
whether the creditor has filed a proof of clairmadice of appearance, voted to accept or reject
the plan of reorganization, or otherwise partiagoain the bankruptcy proceeding. See Miller v.

U.S., 363 F.3d 999, 1004 {Tir. 2004); In re Dial Business Forms, Inc., 343d-738, 742 (8

Cir. 2003);_In re Varat Enterprises, Inc., 81 F1340, 1317 (tﬂ Cir. 1996); Paul v. Monts, 906

F.2d 1468, 1471 (1bCir. 1990).

Most non-bankruptcy judges have difficulty witrethinding effect of the order of
confirmation and plan, since they expect that withst contracts, the party to be bound must be
a signatory to the agreement. This is not the icaee bankruptcy context. In determining how

to proceed on these issues, there are a numbeelohimary steps:

1. Obtain a copy of the order of confirmation dinel plan. It is not unusual for a

debtor to propose a number of plans and disclasatements to be noticed to
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creditors and interested parties, with hearingeethg before a plan is finally
confirmed by the bankruptcy court. Therefore, peed a copy of the order of
confirmation and the final plan actually confirmegthe bankruptcy court. The order
and plan will generally reflect whether the bankeypcourt has retained jurisdiction

to hear and determine post-confirmation issues.

2. Watch for the interplay between bankruptcy &éawl the applicable state law. For
instance, the plan of reorganization may providdHe rejection of executory
contracts under 11 U.S.C. 8365. Depending onithaitor the federal district in
which you sit, such a rejection may also be a teatnon of the contract under
applicable state law. See In re Lavigne, 114 B3 387 (2d Cir.1997) (applying
state law to determine damages for breach of coniggon Trustee's rejection of lease

under Section 365); In re Rega Properties, Ltd4,B2d 1136, 1139 (9th Cir.1990)

(noting that in the absence of contrary guidaroe state law on damages should be
applied under Section 365 unless doing so condlieteh bankruptcy policy). Thus,
your decision may be different if the executorytecact is rejected under bankruptcy
law and terminated under applicable state law \&eifstiis only rejected under

bankruptcy law.
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B. The Bankruptcy Case is Dismissed.
A debtor or creditor may request dismissal of sedaefore or after confirmation. In some

cases, the bankruptcy court independently’atmsdismiss the case.
1. A pre-confirmation dismissal of the case galieplaces the parties in the same
position as if the case had never been filedetiirns the parties to the pre-petition status
quo. 11 U.S.C. 8349. There are exceptions. Em&rdoptcy court, for cause, may enter
a dismissal order that places restrictions on #iat or how certain pending state or
federal court actions will proceed, or the bankeypourt may enter a dismissal order
that affects a debtor’s ability to receive a futdigcharge of certain debts. See Inre
Leavitt, 171 F.3d 1219, 12250@ir. 1999). There are other exceptions. A bapiay
case may have been stayed while a case is progeaalier the Securities Investor
Protection Act. In such circumstance, only a dgsal order under 11 U.S.C. 8742 would
have a dispositive effect on the stockbroker whiield the bankruptcy case. Moreover,
although 11 U.S.C. 8349 (b)(3) revests properthefbankruptcy estate in the entity such
property was vested in immediately prior to thetdgb filing of a bankruptcy petition,
this provision does not apply to property which \sakl in the bankruptcy proceeding
prior to dismissal. Sales of property, be the proptangible or intangible, real or
personal, are findf Sale orders also become final in ten days or sgdmse a party may

find that the sale of certain bankruptcy estat@erty may not be vitiated even though

% For instance, the bankruptcy court may have dismdigshe case for the debtor’s failure to file atevamailing list
to give notice to creditors, to file schedules iniraely manner, to attend a meeting of creditorstooattend a
hearing.

11 U.S.C. §363(b), (c), and (m).

%9 Bankruptcy Rule 6004(g).
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the bankruptcy case has been dismissed.

2. Post confirmation dismissals may involve tiseies previously addressed as to the
binding effect of an order of confirmation and arpbf reorganization on creditors and
interested parties who may have been listed odebéor's master mailing list and
schedules but not otherwise participated in thegaaazation process. Many of the
provisions are binding at confirmation even if tase is subsequently dismissed before
the debtor has fully performed under the plan afidad decree and order closing the
bankruptcy case is ever entered. The easiestavayderstand the concept is that 11
U.S.C. 8349 places the creditors and interesteitepan the same position as if the case
had never been filed unless the bankruptcy coort¢duse, orders otherwise...” The
confirmation order would be the type of order thauld affect dismissal of the case and
the creditors’ and interested parties’ rights aethedies thereafter. So, for instance, if a
debtor had issued securities as a part of the aeaagtion process, but the case was
subsequently dismissed, a state or federal ageaualdmot have a basis to pursue the
debtor for a securities fraud violation for the me&ssuance of the securities as a result of

the reorganization proceSs.

0 |f the debtor complies with the provisions of fBankruptcy Code concerning the issuance of seesrits a part
of the confirmation process, and the plan is camdil, the debtor need not comply with state andéderfal law
concerning the issuance of securities even thduglease is subsequently dismissed. Of courseetor would be
unable to issue further securities after the casebeen dismissed.
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Xl. APPELLATE PROCEEDINGS

A. The Debtor as Appellant.

Some courts rely on a nationwide bankruptcyTufier the proposition that once a debtor
files a Chapter 11 bankruptcy petition and remainsossession of the property of the
bankruptcy estate as a “debtor in possession,”d&itor may proceed as an appellant without
notifying or receiving permission from the bankmyptourt. However, at least one circuit is of
the view that even though the debtor may be theltoy, the appellee may have claims to be
asserted on appeal that would have an adversé afféabhe bankruptcy estate. This is
particularly true if the appellant is a defendanthe cause of action or adversary proceeding.
Therefore, the automatic stay should be vacateardeiny of the parties may proceed. Ingersoll-

Rand Financial Corp. v. Miller Min. Co., Inc., 8E72d 1424 (8 Cir. 1987)"2 Check the

applicable law to determine how to proceed.

B. The Bankruptcy Trustee as Appellant.
Certain types of bankruptcy caS&save an interim or permanent bankruptcy trustéagas a
fiduciary for the creditors and interested partéthe bankruptcy estate. In such cases, the

debtor no longer has standing to proceed with pipeal. See In re Eisen, 31 F.3d 1447, 1451 n.

"' Fed.R.Bankr.P. 7041.

"2 However, in the Ninth Circuit, under certain cintstance, a creditor or interested party may recisstissal of
an appeal brought by the debtor without obtainglgef from the automatic stay. In re White, 18&RB700 (B.A.P.
9" Cir. 1995). The rationale is that the creditondg seeking any affirmative relief as a part af #ppeal; hence,
the bankruptcy estate is not affected.

3 For instance, a Chapter 7 case which involvedlithadation of the debtor’'s non-exempt propertyairprompt
manner by the bankruptcy trustee, or a Chapteras# whenever the debtor is no longer in possess$ibankruptcy
estate property.
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2 (9th Cir.1994)* Therefore, you should initially check to determifhe party with standing is
proceeding with the appeal. In many cases, | fawed state or federal courts allowing a debtor
to proceed improperly with an appeal, althoughdéletor has filed a Chapter 7 petition and no

longer had standing to proceed.

C. The Debtor or the Bankruptcy Trustee as Appelle.

The circuits are consistent that if the debtoherlbankruptcy trustee, depending on the
type of proceeding, is the proper appellee, theraatic stay must be vacated, UNLESS the
appeal involves a proceeding that is an exceptidhg automatic stay. Compare 11 U.S.C.
8362(a) with 8362(b). Also review the earlier pamtof this bench book. In such matters,
whether you have multiple parties as appellantawtiple parties as appellees, if the bankruptcy
estate is an appellee, the automatic stay, in nasss, must be vacated if you cannot enter an
appellate mandate or judgment affording compldiefr® the parties unless the bankruptcy

estate is included in the mandate or judgment.

XIl. SPECIAL CONCERNS OF FEDERAL DISTRICT COURT JU DGES

A. Jurisdictional Overview.
When the United States Supreme Court determineBah&ruptcy Code to be

unconstitutional because of the breadth of theesilopatter jurisdiction afforded to bankruptcy

™ As in most cases, there are exceptions. Forrinetan a Chapter 13 proceeding, which is the @timgtion
proceeding for individuals, the circuits allow tthebtor or the Chapter 13 trustee to prosecute peadp
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judges, who are Atrticle | judgé3Congress resolved the issue by having the bardyaoiurts
become units of the district court and referring blankruptcy cases to the bankruptcy courts.

28 U.S.C. 8157(a). Hence, the federal districircbas original and exclusive jurisdiction over
the bankruptcy cases (Chapter 7, 9, 11, etc.)paadthe property of the debtor (as of the
commencement of the case) and the bankruptcy estlageever that property may be located.

28 U.S.C. §1334, Subsection (a) and’fdjrom a practical standpoint, however, federaridist
courts do not hear bankruptcy cases. Most casesdumtested matters which require that
hearings being held on an expedited or emergersig,k@nd the procedures utilized in cases are
different than what most judges encounter in stathliggation. Because of these concerns and
the heavy caseload already handled by federaldistiurts, most federal courts have, by general
order or by way of local rule, referred bankrupteges to bankruptcy judges to be heard. Please
refer to the general order or local order in yoourt to determine how the bankruptcy cases are
being heard in your district.

B. Abstention.

A separate issue to consider is how to handle thosens or proceedings that have been
filed pre-petition. The federal district court hagginal, but not exclusive jurisdiction, over a
civil proceeding or an action that arises underpgfdrall, or arises in or is related to a case under
Chapter 11. 28 U.S.C. §1334(B)From a practical standpoint, any request for atiste,

because of the referral of bankruptcy cases tbamé&ruptcy court, will be heard, in the first

5 Northern Pipeline Const. Co. v. Marathon Pipe L@, 458 U.S. 50 (1982).

® The United States Supreme Court has consisteefiysed to revisit this resolution of the jurisdicti of the
bankruptcy court as a unit of the federal distciotirt. Commodity Futures Trading Com'n v. Sch@i8 4).S. 833,
847-49 (1986); Thomas v. Union Carbide Agr. Prod., 473 U.S. 568 (1985).

" In proceedings or actions that are within theingl but not exclusive, jurisdiction of the DistriCourt, the Court
may be required to abstain or may, because of goaritother reasons, permissively abstain from ngaa
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instance, by the bankruptcy court. However, iféaase of the peculiar circumstances of the
litigation, the request is presented to you, tlaeeesome guidelines. For instance, although the
federal district court may have subject mattersgigtion to hear the action, there may be other
provisions of Title 28 which dictate that the feslatistrict court should allow the court where
the pre-petition action was pending to hear thgenatUnder certain circumstances, the federal
district court may be required to abstain from heathe matter. 28 U.S.C. 81334(c)(2).
Mandatory abstention pertains to a matter thataeasmenced pre-petition in the state court, the
action is still pending at the time of the requestabstention, the action involves a state law
claim, the action may be timely adjudicated inskee forum, and the matter would not be in
your court but for the removal of the action anel piending bankruptcy ca&e.

A more likely occurrence, to the extent that &k is presented to you, is the request
that you permissively abstain from hearing a matiére request for permissive abstention
considers a variety of factors, such as when thkisrset in the state court proceeding, whether
comity with the state courts would support abstentwhether state law issues predominate, and
similar factors’® Usually these actions will be related to a bantaypase, but do not involve

core bankruptcy issué&How you decide to handle the matter is within ydiscretion.

proceeding or action. 28 U.S.C. §1334, Subsecfionand (d), Bankruptcy Rule 5011.

8 There are circuits or districts which have coneliidhat a state court action may not necessarilyeleling, just
the possibility of a state court action being fjledich triggers the mandatory abstention provisi@ince this an
evolving area, you should check the case law i goauit or district.

™ For an outline of the factors, see In re Tucsdates, 912 F.2d 1162'{ir. 1990).

8 Most circuits have adopted a broad definition dew an action is related to a bankruptcy casere Fietz, 852
F.2d 455 (9 Cir. 1988); In re Pacor, 743 F.2d 984'@ir. 1984). As to what is a core proceeding, 28¢J.S.C.
8157(b). Bankruptcy judges initially make a detieration as to whether an action or proceeding is ©o non-core
and whether it is related or not related to a bapiay case.

60



C. Withdrawal of the Reference.

In some cases, one or more litigants may reghastatbankruptcy case, or an action or
proceeding in a bankruptcy case, be withdrawnédederal district court to be heard. 28 U.S.C.
8157(a) initially refers bankruptcy cases, andrélated proceedings, to be heard and determined
by the bankruptcy courts. However, on motion madgur court, a request will be made by
one or more parties, that the reference to theropiky court be withdrawf- Recent case law
suggests that if the district court withdraws teierence, the court should articulate the reasons
therefor, with such action only being done relutiaf The mere filing of a motion to withdraw
the reference to the federal district court dodsstey the bankruptcy judge from continuing to
hear matters in the case or proceeding. Bankripity 5011(c). Even experienced bankruptcy
practitioners forget about this national Bankrud®ye, believing that they can get a stay of the
bankruptcy case or proceedings by filing a motmwithdraw the reference.

As noted, you hear motions to withdraw the refeeenUsually the motion is filed in the
bankruptcy court where the case is pending andttiesferred to the district court. There is no
obligation for you to withdraw the reference. #&tf, most federal district court judges view such
motions as litigation tactics by one or more partido may want to slow down a case or
proceeding when the bankruptcy judge is moving tdveaprompt trial or hearing to resolve the
case or the action or proceeding within the c&emember, if you do decide to withdraw the

reference, you are now committed to being the juidde on the case, the adversary proceedings,

8 You do have the power, sua sponte, to withdrawréfierence “for cause” of the entire bankruptcyecas an
action or proceeding. 28 U.S.C. §157(d). Be cdyrdie parties may question or challenge youritglid so act.

8 Container Recycling Alliance v. Lassman, 359 B388 (D. Mass. 2007), the power to withdraw a refeee
should only be used if it is “essential to preseaveigher interest,” Veldekens v. GE HES Holdings. 362 B.R.
762 (S.D. Tex. 2007), the decision to withdraw t&erence “must be based on a sound, articulateudgttion,” at
least when the case adjudicates the relative rigftttse debtor and creditors.
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and all contested matters, handling most mattetisercase on an expedited basis, such as
motions for relief from the stay, motions re adeggquaotection, confirmation of plans which
must be heard on an expedited basis because wtosyatonstraints (such as Chapter 12
proceedings concerning the family farmer), or othaters because the debtor will not survive
from a business standpoint.

Probably the only time that you would want to gramotion to withdraw the reference is
if the issues in the bankruptcy case have becotedwined with an action or proceeding that
involves issues of federal law that are within dniginal or exclusive jurisdiction of the federal
courts and are normally matters, complex or notclvare routinely tried by the federal district
court. Examples of such proceedings may be acirmmdving employment discrimination,
violation of civil rights, claims under FIRREA, et&ee In re Ozier, 132 B.R. 595 (Bankr.
E.D.Ark.1991)%

D. Wrongful Death and Personal Injury Litigation.

Although the ability of the federal district cotiotrefer matters to the bankruptcy courts
is broad, and the bankruptcy courts are permitidteaar non-core, but related matters (even
those matters involving jury trials) with the consef the partie§? the federal district court must
resolve any wrongful death or personal injury actid his conclusion arises from the
interpretation of a number of statutory provisio28 U.S.C. 8157(b)(2)(B) states that the
liquidation or estimation of such contingent, uanlpted personal injury or wrongful death

claims against the bankruptcy estate are not coeepdings. Next, the federal district court

8 Also see the section below concerning WrongfultBbead Personal Injury Litigation which requireattonly the
federal district court hear the matter.
8428 U.S.C.8157, Subsections (b), (c)(1), and (e).
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may not mandatorily abstain from hearing such ckair®8 U.S.C. §157(b)(4j.Yet another
provision, 28 U.S.C. 8157(b)(5), requires thatdisrict court in the district in which the
bankruptcy case is pending shall determine whetieewrongful death or personal injury claim
shall be tried in the district court in which thanixruptcy case is pending or in the district court
in the district in which the claim arose.

Thus, a plaintiff may have commenced, years agersonal injury action in Colorado
against a manufacturer that has multi-state oeraiti The manufacturer may have a business
operation in Colorado, but decides that, becauseimferous personal injury actions filed in
Colorado, Arizona, and other western states, iighfile a bankruptcy petition in Arizona where
its corporate offices are located. The ArizonadfaldDistrict Court cannot mandatorily abstain
from hearing the personal injury actions, cannlaivathe bankruptcy court to resolve the matter,
and must determine whether it should try all ofiegtters as a type of multi-district litigation, or
refer one or more of the pending actions to thewuardistrict courts where the various claims
arose. It also appears that permissive abstenyidhebfederal district court is not possible, since
such action would be in contravention of 28 U.S8T57(b)(5) directing that the district court

shall determine in which district court such acti@hall be tried. See Arnold v. Garlock, Inc.,

278 F.3d 426 (B Cir. 2001); In re U.S. Lines, Inc., 216 F.3d 228 Cir. 2000).

E. The Appellate Process After BAPCPA.
Since the effective date of the Bankruptcy Code ,Nimth Circuit has established, and

allowed to remain in effect for the entire periadgankruptcy appellate panel. 28 U.S.C.

8 See earlier section concerning Abstention.
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8158(b)(1). Other circuits have, from time to timestablished bankruptcy appellate panels as
well. Check your circuit’'s website as to whethesrthis currently a bankruptcy appellate panel in
place for your circuit. As to whether you, or thenkruptcy appellate panel, hear the appeal, the
usual procedure is that the matter will be hearthbybankruptcy appellate panel unless one or
more of the parties have followed a procedure fi tut.”®

If your court is to hear the matter, the federatritt court is authorized to hear appeals
from the final judgments or orders of the bankrymtourt, as well as those interlocutory orders
or decrees which may be appealed, as of righteardhby the district court after leave has been
granted. One thought to focus on is that the haytky judge’s findings of fact may not be set
aside unless clearly erroneous and “due regardisyeebe given to the opportunity of the
bankruptcy court to judge the credibility of thetmasses. Bankruptcy Rule 8013. As trial
judges, we have a temptation to review the recoddteelieve that the matter should have been
decided differently. Resist that temptation!

Congress has amended various provisions of 28U8.58, as a result of BAPCPA,
which provisions may cause some confusion and amtaitpretation. First, the appellate process
has been changed to allow a direct appeal to theittourt under a new certification process.

28 U.S.C. §158(d)(2). The certification processginot stay the lower court proceedifigs.

Moreover, the bankruptcy court has the abilityedify an issue to the circuit court from one of

8 Bankruptcy Rule 8001 states that the matter vélhieard by the bankruptcy appellate panel in traiiciunless,
by a separate written statement, the appellantsetgche time that it files a notice of appeahéwe the district court
in the district in which the bankruptcy court sithich entered the order hear the appeal. If theelgnt does not
file such an election, any other party to the appea 30 days after service of the notice of appealect to have
the district court hear the appeal.

8728 U.S.C. §158(d)(2)(D).
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its decisions, orders, or judgmefitsf the appeal is pending before you, you may,spante, or

at the request of one of the parties to the appesify the appeal to the circuit court. The
appellate issue must be unique, be subject toicon§ decisions in the circuit court, be a
“matter of public importance,” or of such a natthat it “may materially advance the
(bankruptcy) case or proceeding” 28 U.S.C. 8158)@)\). It is also possible, under the same
provision, that all of the appellants and appelleeting in concert, may certify a question to the
circuit court without the intervention of any cautlowever, whether the certification is by you
or all of the parties to the appeal, the circuiirtenust also authorize the direct appeal of such a
judgment, order, or decré&@.

There is also a separate certification processu?d U.S.C. §158(d)(2)(B). Since
Subsection (d)(2)(A) refers to the appeals whickeannder 28 U.S.C. 8158(a), over which the
district court has jurisdiction, and Subsectior(Z}{B) has no such limitation, the latter
Subsection may cover a broader range of appealsding those presumably being heard by the
bankruptcy appellate panels. Subsection (d)(2(8) permits only a majority of the appellants
and a majority of the appellees to request ceatific to the circuit court. Importantly, the
Subsection does not require the circuit court thanze the appeal. However, any certification
under Subsection (d)(2)(B) must be effectuatediwi@® days of the entry of the judgment,
order, or decree that is being appealed. Givenrtéw certification process, we must await the
appellate courts’ interpretation of the new statufwovisions.

The only other issue of relative importance ig tienkruptcy appeals are to be heard on

an expedited basis. See In re Financial News N&tvirac., 931 F.2d 217 (2d Cir. 1991). In

828 U.S.C. §158(d)(2)(A) and (B).
8928 U.S.C. §158(d)(2)(A).
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many cases, the debtors are hoping for an eadjutesn of various matters in dispute or of
confirmation of their plans of reorganization indpiter 11 proceedings. If matters are not
promptly resolved, the administrative costs oftthekruptcy proceedings (such as the
professionals - lawyers, accountants, investmemitdya, etc.) continue to accrue. In some major
corporate Chapter 11 proceedings, these costs enag high as $1 million or more a month. If
the debtor or other interested parties must waiafprolonged period of time for the resolution

of a matter on appeal, it may mean the financiatrdetion of the debtor to the detriment of the
debtor, the creditors, the shareholders, and atherested parties.

Xl JURISDICTIONAL ISSUES - ATTORNEYS’ FEES

BAPCPA has added some provisions which may caoiseo/pause before considering
fee applications that may be presented to you toyratys previously involved in a bankruptcy
proceeding. Usually the issue arises when anretyds involved in litigation in a state court
action and includes the attorneys’ fees and cosis the bankruptcy proceeding in the fee
application submitted to you. However, | am aw@rattorneys who have filed an action in the
state court, noting that they have only been paidraiof their fee in a bankruptcy proceeding,
and request that the state court enter judgmeimstghe debtor for the balance of the f&s.

If you have previously hesitated to hear such ensittyou now have good reason. Under
28 U.S.C. 81334(e)(2), as a result of BAPCPA, thekibuptcy court that is currently presiding
over the case shall have exclusive jurisdictiohdar “all claims or causes of action” that involve

the construction of those provisions relating ® ititention of a professional in a bankruptcy

% 0Of course, it is possible, if not likely, that taorney may not be entitled to the balance ofiélee because of an
order entered in the bankruptcy proceeding.
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case, including the adequacy of the professiomigslosures?
Once again, since this is a new provision, we miast to see how the case law develops.
From a practical standpoint, however, why would w@nt to become involved in such a

controversy?

XIV. CONCLUSION.

I hope that this bench book has assisted youdorhang acquainted, and somewhat
comfortable with, the wonderful world of bankruptcyhe electronic nature of this book should
assist you in easily finding cases or statutesahabf interest to you. Perhaps there is an area
that should be added to the bench book, perhaps &éine bankruptcy procedures for which you
require more information, or perhaps you would lkere information about the unique
problems or issues that you may face as a stdegleral judge. As you use this book over time,
please fee free to provide me with your commentuggestions. And the next time when an
attorney approaches the podium and states, “Yooohone of the parties to this action filed a

bankruptcy petition ....,” you will be able to smil

1 The Section refers to the “district court” whehe tase has been commenced or is currently beargl.héJnder

General Orders or by Local Rules, however, therfddistrict courts automatically refer all banktey cases to be
heard by the judges of the bankruptcy court indisérict. Thus, when it is stated to you that alkvaptcy case has
been “referred” to the bankruptcy court to be hegoth now understand the context.
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