Basic Principles of American Indian Water Law

By Robert T. Andersadn

l. Federal and Indian Reserved Water Rights
I ntroduction

The landmark case involving reserved water rightgeneral, and Indian reserved water
rights in particular, i8Vinters v. United State207 U.S. 564 (1908). MWinters the Court
construed an agreement (confirmed by Congress)destthe Indians of the Fort Belknap
Reservation and the United States, which estallifiiee Fort Belknap Reservation in Montana.
Act of May 1, 1888 ch. 213, 25 Stat. 113. In tgeeement, the Indians surrendered most of their
larger reservation and retained the Fort Belknajpaimreservation.

The case arose over a dispute between non-Ineiders and the Indians over the use of the
waters of the Milk River for irrigation purposeBhe non-Indians claimed paramount rights to use the
water based on state law that followed the prigrapriation doctrine. In evaluating the rightsto#
Indians, the Court noted:

The reservation was a part of a very much largaat which the Indians had the right to

occupy and use and which was adequate for theshabi wants of a nomadic and

uncivilized people. It was the policy of the Gawerent, it was the desire of the Indians, to
change those habits and to become a pastoral witided people. If they should become

such the original tract was too extensive, but alemtract would be inadequate without a
change of conditions. The lands were arid andyawit irrigation, were practically valueless.

And yet, it is contended, the means of irrigati@revdeliberately given up by the Indians and
deliberately accepted by the Government.

207 U.S. at 576.

The Court upheld the power of the federal goverrirteeexempt waters from appropriation under
state water law, and held that the governmentméati reserved the waters of the Milk River ineard
to fulfill the purposes of the agreement betwean Itidians and the United Statelsl. SeeNell
Newton, et al., OHEN'S HANDBOOK OF FEDERAL INDIAN LAW § 19 (2012). The case dealt only
with current needs and did not address the futaegls of the Indians.

The reservation of water for federal or Indiangmses and its exemption from appropriation
under state law can occur either before or afsgeBbod.Arizona v. California373 U.S. 546, 597-
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98 (1963),decree entered376 U.S. 340 (1964). The power to do this derifrem the Indian
Commerce Clause, the Property Clause, and othecesatCohensupraat 581-82.

A. Federal Reserved Rights

In Cappaert v. United State426 U.S. 128 (1976) the Court concluded that the
establishment of Devil's Hole National Monumentraad with it an implied reservation of water:

[W]hen the Federal Government withdraws its landifthe public domain and reserves it for
a federal purpose, the Government, by implicatimserves appurtenant water then
unappropriated to the extent needed to accomgiespurpose of the reservation. In so doing
the United States acquires a reserved right inprogypiated water which vests on the date of
the reservation and is superior to the rights airiappropriators.

Id. at 138.

While this general rule is based in part on\Wiatersdoctrine, inUnited States v. New Mexico
438 U.S. 696 (1978) that the Court drew distindibetween Indian and non-Indian reserved
rights. InNew Mexicahe Court narrowly construed reserved water rifntdNational Forests by
making it clear that such rights would only be iraglwhere needed to fulfill the “primary
purposes” of the reservation and only if that priyraurpose would be “entirely defeated” without
an implied reservation of wateGee Sax,et al, Legal Control of Water Resources , at 805-817
(3d ed. West 2000). The Court accordingly denedUWnited States’ claims to water for fish and
wildlife purposes.

Other cases follow.

» United States v. City and County of Den&6 P.2d 1 (Colo. 1982)(rejecting United States’
claim that Multiple Use and Sustained Yield Act (MYA) can serve as basis for instream
flow claims for National Forests; also dealing witlaims for a number of other federal
reservations);

» United States v. City of Challi®88 P.2d 1199 (Idaho 1999)(rejecting claims based
MUSYA);

« State of Alaska v. Babhitf2 F.3d 698 (8 Cir. 1995),cert. deniegd 516 U.S. 1036
(1995)(reserved rights for various classes of kegiems in Alaska in the context of a federal
subsistence hunting and fishing law applicable tmklaska; implemented at 64 Fed. Reg.
1276 (Jan. 8, 1999 ffirmed 247 F.3d 1042 {9Cir. 2001en bani;

» United States v. Idaho (In Re SRB#§9 P.2d 449 (Idaho 1998krt. denied526 U.S. 1012
(1999)(federal reserved rights exist for stock watepurposes on public domain lands);

e Potlatch Corp. v. United States2 P.3d 1260 (Idaho 2000)(Wilderness Act doesrazte
implied reserved rights for Wilderness areas irédaecognizing express reservation of
water for Hells Canyon National Recreation Area);

» United States v. Idah@3 P.3d 117 (Idaho 2001)(reserved water rightseestablished by



reservation of islands as part of the Deer Flatodat Wildlife Refuge on the Snake River).

B. Establishment and M easur e of I ndian Reserved Rights
1. Quantification & Priority Dates

The leading case Winters v. United State207 U.S. 564 (1908), which resulted in an
injunction against non-Indian interference with thdian rights for irrigation, but it was not until
Arizona v. California373 U.S. 546 (1963) that the Court announcedradstrd for quantification
of Indian reservations with an agricultural purp@mepresent and future needs. The Court ruled
that the quantity of water reserved would be mesksby practicably irrigable acreage: “Those
acres susceptible to sustained irrigation at restdercosts.”

e Conrad Inv. Co. v. United Statekb6 F. 123 (D. Mont. 1907)(water rights quantifan
irrigable acreage basis);

« Skeem v. United Stafe273 F. 93 (8 Cir. 1921)(water reserved for present and future
irrigation purposes; water not lost by leasingtatients);

+ United States v. Walker River Irrigation Dist04 F.2d 334 (9Cir. 1939)(limiting water
rights to Indians’ current use);

* United States v. Ahtanum Irr. Dis236 F.2d 321(9th Cir. 1956), cedienied 352 U.S.
988 (1957)(rights extend to "ultimate needs ofltitdans as those needs and
requirements should grow to keep pace with theldpuweent of Indian agriculture upon
the reservation");

* Arizona v. California 439 U.S. 419, 422 (1979)(approving Special Ma&stiamding that
water quantified for agricultural purposes couldooé to other uses);

* Inre The General Adjudication of All Rights to U&ater in the Big Horn River System
835 P.2d 273 (Wyo. 1992) (Big Horn lll)(denyingoeiright to use irrigation water for
instream flow purposes).

» State of New Mexico ex rel. Reynolds v. Aamgit® F. Supp. 993 (D. N.M. 1985)
(Pueblo water rights for irrigation have aborigipaibrity, but are limited to amount
historically used from 1846-1924);

» United States v. Anderspn36 F.2d 1358 (9th Cir. 1984)(reserved watertsiditr
irrigation of reacquired tribal land have prioritg of date of reacquisition; date of
reservation if water put to use and not lost tousen tribe may use water for any lawful
purpose);

* Inre The General Adjudication of All Rights to Usater in the Big Horn River System
753 P.2d 76 (Wyo. 1988) (Big Horn II) (reserved evaights doctrine applied to
agricultural lands)aff'd by equally divided coyr92 U.S. 406 (1989) (O'Connor, J.
abstaining);



* New Mexico ex rel. Martinez v. Lew&61 P.2d 235 (N.M. Ct. App. 1993)(priority dase i
date of peace treaty with United States)

» Confederated Salish and Kootenai Tribes v. Cljra92 P.2d 244 (Montana 1999)(State
Department of Natural Resources can not issue fethat may interfere with
unquantified Indian reserved rights; such rights“amwned” by the tribe and thus
protected by the Montana constitution);

* Inre All Rights to Use Water in the Gila River 8ys 35 P.3d 68 (Arizona
2001)(practicably irrigable acreage not the solasuee of Indian reserved rights;
prescribes multi-faceted inquiry to determine trilvater needs in general stream
adjudications);

* Nevada v. United State463 U.S. 110, 128 (1983)( United States isdiequalifiedfrom
representing dual interests in litigation where @ress has assigned conflicting
management responsibilities to the federal goventnpeior participation in
comprehensive suit to quantify Indian rights prdelsi later suit for instream flows).

2. Groundwater

The Arizona Supreme Court has held that the fédesarved water rights doctrine
applies to groundwatein re All Rights to Use Water in the Gila River 8ys 989 P.2d 739
(Arizona 1999)cert. deniedsub. nom., Phelps Dodge Corp. v. United Stete S.Ct. 2705
(2000). Earlier, the Wyoming Supreme Court hateg that it made sense to apply the doctrine
to groundwater, but declined to do so on the grahatino other court had done da.re All
Rights to Use Water in the Big Horn River Systés8 P.2d 76 (Wyo. 19883ff'd by equally
divided court 492 U.S. 406 (1989) (O'Connor, J. abstainiriggeState of New Mexico ex rel.
Reynolds v. Aamodé18 F. Supp. 993 (D. N.M. 1985) (Pueblo watentigextend to
groundwater). In a case arising on the LummidndReservatiornited States v. Washington
No. C01-0047Z (W.D. Washington) the federal déstcourt for the district of Washington held
that the reserved rights doctrine extends to graaiter. (Order dated Feb. 24, 2003).

3. Instream Flows & Fisheries

TheAdair litigation has resulted in the clearest stateméittelaw surrounding reserved
water rights for non-consumptive uses:

"In creating the [Klamath] Reservation by treaty 864 the Government reserved land from
the public domain to preserve the Tribe's hunfisbing, trapping and gathering rights and to
encourage agriculture. The treaty granted thecTaibimplied right to as much water on the
Reservation as was necessary to fulfill these mepd InAdair 11, the Ninth Circuit could
not have been more clear that it intended to "preether appropriators from depleting the
streams and waters below a protected level in ezgy\&@here the non-consumptive [water]
right applies." Adair Il, 723 F.2d at 1411."

United States v. Adqidl87 F.Supp.2d 1273, 1275-76 (D. Or. 2002)(claxgy'as currently
exercised” language in prior case as equivalentdderate standard of living; and placing burden



on non-Indian parties to demonstrate that amowimneld by Indians was not necessary to provide
a moderate living). Article | of the Klamath Tte@&xpressly provides that the Tribe will have
exclusive on-reservation fishing and gatheringtégh16 Stat. 708.

United States v. Adgi723 F.2d 1394 {9Cir.), cert. denieg467 U.S. 1252 (1984)(water
rights extend to instream flows and minimum lakeele to protect fisheries where Tribes
have retained fishing rights);

Pyramid Lake Paiute Tribe of Indians v. Mort@b4 F.Supp. 252, 256 (D.D.C.
1973)(Secretary of Interior must meet exactingdidry standards in operating water
project and cannot avoid difficulties by makingjadgment call” to placate conflicting
claimants to water);

Colville Confederated Tribes v. Walto647 F.2d 42 (9th Cir. 1981gert. denied454 U.S.
1092 (1981) (water reserved for the purpose of taaimg a tribal fishery; and there may be
more than one primary purpose; also setting otg fesformer reservation lands distributed
under allotment acts);

Kittitas Reclamation Dist. v. Sunnyside Valley drriDist., 763 F.2d 1032 (9th Cir.
1985)(district court acted properly to order re¢ea$ water from Reclamation project to
protect salmon redds);

Joint Board of Control v. United State&32 F.2d 1127 {8Cir. 1987)(tribal right to water
for fisheries is senior to non-Indian users of &mdirrigation project and is not subject to
equitable apportionment);

Shoshone-Bannock Tribes v. Ref6 F.3d 1476 (D.C. Cir. 1995)(U.S. has prosedaitor
discretion whether to assert alleged tribal walgts and court will not order U.S. to file
instream flow claims based on Fort Bridger Treaty);

State of Montana v. Confederated Salish & Kootdmdies 712 P.2d 754, 763-764
(Mont. 1985)(quantification standards differ depiegdupon the purpose for which the
water was reserved and can include water for fisRgConfederated Salish & Kootenai
Tribes v. Flathead Irrig. & Power Projec616 F. Supp. 1292, 1293-94, 1297-98 (D.
Mont. 1985)

Department of Ecology v. Yakima Res. Irr. DBBO P.2d 1306 (Wash. 1993)(reserved rights
for irrigation flows and instream flows for fishes; court finds diminishment of that right
based on Indian Claims Commission judgment); Sap&ourt explicitly held that the
Yakama Nation’s instream flow right extended ofé tteservation to support usual and
accustomed fisheries. Department of Ecology v. AcquavelldNo. 77-2-01484-5,
Memorandum Opinion at 9-10 (Yakima County Supe@iorSept. 4, 1994).

In re SRBACase No. 39576, Consolidated Subcase No. 03-10@220 Dist. Ct., Nov.

10, 1999)(rejecting claim of instream flow wateghis outside of Nez Perce Reservation);
see also, United States v. Idatsd P.3d 1110 (Idaho 2002)(rejecting attempt taskle
district court decision on conflict of interest grals).



* In a brief recently filed in the Idaho Supreme Gptlre United States Justice Department
relied on the foregoing authorities for the progosithat, “these federal and state court
decisions lead ineluctably to the conclusion thg minimum, water rights for fishery
purposes were reserved on all streams locatednathiei exterior boundaries of the 1855
[Nez Perce] Reservation and outside of that boyndar all other streams where there is
evidence of Nez Perce “usual and accustomed” fispiaces.”In Re: SRBACase No.
39576, Subcase No. 10022, Brief of Appellant Uniattes at 28 (Nov. 22, 2003). The
Nez Perce Treaty language is virtually identicdigberies reservation language in the
Stevens Treaties with Washington Tribes.

4, Allotments

e United States v. Power805 U.S. 527 (1939)(reserved water rights attacallotments
where water is necessary to fulfill the purposelsaserved by allotment);

« Skeem v. United Statex73 F. 93 (8 Cir. 1921)(applyingVNintersDoctrine to allotted
lands; water right unaffected by leasing);

* Colville Confederated Tribes v. Walto460 F. Supp. 1320 (E.D. Wash. 19A8)a(ton ),
rev'd on other ground$47 F.2d 42 (9th Cir. 19819ert. denied454 U.S. 1092 (1981)
(priority date of former reservation lands disttibdi under allotment actsee also,
Walton I, 752 F.2d 397 (8Cir. 1985)(;

* Inre The General Adjudication of All Rights to W8ater in the Big Horn River Systens3
P.2d 76 (Wyo. 1988) (Big Horn Il)(non-Indians puaskrs of allotments obtain rights with
reservation priority date to water actually usedabigttee, plus water put to use within a
reasonable time by the non-Indiaajf'd by equally divided courd92 U.S. 406 (1989) (J.
O'Connor, abstainingksee alsoln re General Adjudication of All Rights to Use \&fdh the
Big Horn River Systen803 P.2d 61 (Wyo. 1990)(Big Horn lll)n re General Adjudication
of All Rights to Use Water in the Big Horn Rivesteym 899 P.2d 848 (Wyo. 1995)n re
General Adjudication of All Rights to Use Watettia Big Horn River Systed8 P.3d 1040
(Wyo. 2002)( allotments and due diligence requinetsie

+ Hackford v. Babbitt14 F.3d 1457 (10Cir. 1994)(allottees shared in right to right with
priority as of date of reservation).

5. Regulation

« Holly v. Totus 655 F.Supp. 557 (E.D. Wash. 198&¥.d, 812 F.2d 714 {9Cir.
1987)(Yakima Nation Water Code, adopted in May, 7,93 invalid as to non-member
use of excess waters on or passing through thanéakidian Reservation);

« Colville Confederated Tribes v. Waltdfb2 F.2d 397 (8Cir. 1985)(tribe may regulate non-
Indian use of water on fee land on stream wholtgted within reservation);

» United States v. Andersord6 F.2d 1358 (9th Cir. 1984)(state has authtwritggulate non-
Indian use on fee land where stream extends omfimeservation).



C. Adjudication & McCarran Amendment | ssues
The McCarran Amendment, adopted in 1952, provitat t

Consent is hereby given to join the United States defendant in any suit (1) for
the adjudication of rights to the use of water ofvar system or other source, or
(2) for the administration of such rights, wherappears that the United States is
the owner of or is in the process of acquiring watghts by appropriation under
State law, by purchase, exchange, or otherwisetfantnited States is a
necessary party to such suit. The United Stathenva party to such suit, shall
(1) be deemed to have waived any right to pleatittieaState laws are
inapplicable or that the United States is not arhknthereto by reason of its
sovereignty, and (2) shall be subject to the judgs)erders, and decrees of the
court having jurisdiction, and may obtain reviewrdof, in the same manner and
to the same extent as a private individual underdircumstance$rovided

That no judgment for costs shall be entered ag#iest/nited States in any such
suit.

43 U.S.C. §666.

The waiver has been interpreted to allow State$)tiin Indian water rights and Indian tribes in
their general stream adjudications; 2) separategaatings for determination of surface water and
groundwater; 3) devise non-traditional judicialoiministrative processes for determination of
such rights, so long as the rights are eventualljest tode novgudicial review. States have not
been permitted to exact exorbitant filing fees frimaian tribes or the United States. The leading
cases follow.

e Duganv. Rank372 U.S. 609 (1963)(McCarran Amendment waiveliapmnly to
generalstream adjudications.

» United States v. District Court for Eagle Cound1 U.S. 520 (1971)(Colorado’s
ongoing adjudication scheme sufficiently comprehent meet requirements of
McCarran Amendment);

e Colorado River Water Conservation District v. Unlit8tates424 U.S. 800
(1976)(McCarran Amendment waiver applies to Indieserved water rights held in trust
by the United States);

» Arizona v. San Carlos Apache Tribd$3 U.S. 545, 574 (1983)(McCarran Amendment
waives Indian tribal sovereign immunity in all &),

e United States v. Idah®08 U.S. 1 (1993)(McCarran Amendment waiver dagpermit
States to require federal government to pay exambitate court filing fees);

+ United States v. State of Oregdid F.3d 758 (& Cir. 1994) cert. denied516 U.S. 943



(1996)(administrative process culminating in judiceview is a suit within scope of the
waiver; groundwater need not be included in adjfitin to satisfy comprehensiveness
requirement).



